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IN THE 
Supreme Court of Appeals 
of Virginia 
AT RICHMOND 
Record No. 2475 
J. W. McCLAUGHERTY 
vs. 
PHYLLIS McCLAUGHERTY, who sues by her next 
friend, Mae E. McClaugherty 
PETITION 
To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Your petitioner, J. W. McClaugherty, respectfully repre-
sents that he is aggrieved by a final decree rendered by the Cir-
cuit Court of the County of Roanoke, Virginia, on December 
I 4th, 1 940, and is further aggrieved by another decree of said 
Court entered on February 17th, I 94 r, wherein said Court sus-
tained a demurrer to a bill of review, dismissed the same and 
dlclined to grant the relief therein prayed for, in a certain Chan-
cery cause therein pending wherein your petitioner was the de-
fendant, and Phyllis McClaugherty, who sued by her next 
friend, Mae E. McClaugherty, was the complainant . 
• 
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A duly certified copy of the transcript of the record in 
said Chancery cause is filed herewith. 
2 * *References herein are to the manuscript record, and in 
the interest of brevity we will in this petition refer to the 
Petitioner, J. W. McClaugherty (defendant below) as the 
"defendant", and to Phyllis McClaugherty, who sues by her 
next friend, Mae E. McClaugherty (complainant below), as the 
"complainant". These are the same position they occupied in 
the Trial Court. 
ST A TEMENT OF THE CASE 
This is a Chancery cause wherein Phyllis McClaugherty, 
who sues by Mae E. McClaugherty, as her next frlend, is un-
dertaking to require the defendant, J. W. McClaugherty, to 
furnish maintenance and support for her until she arrives at 
her majority, and for attorneys' fees and court costs. 
The bill of complaint alleges that on August 7th, I 9 I 2, 
in the City of Norfolk, Virginia, Mae E. Wilburn, and the de-
fendant, J. W. McClaugherty, were lawfully married, and from 
that time until the I 9th day of December, 1935, lived together 
as husband and wife, in the City of Roanoke, Virginia. That 
on the 10th day of February, 1927, Phyllis McClaugherty was 
born of said marriage in the City of Roanoke, Virginia. After 
sundry allegations pertaining to the marital life of the parties, 
the financial condition of the defendant, and certain alleged 
necessities of Phyllis McClaugherty, the bill concludes with a 
prayer that the defendant may be required to furnish mainten-
ance and support for Phyllis McClaugherty until she reaches 
the age of maturity, and that the defendant may be required to 
pay the fees of complainant's attorneys for the prosecution of 
the suit (R- 1). 
3 * *To this bill of complaint the defendant filed his de-
murrer and answer, his answer denying that the mar-
riage referred to in the complainant's bill was ever solemnized, 
and that any marriage existed between him and Mae E. Wil-
·burn, the mother of Phyllis McClaugherty, and that he was in 
any way liable for her support and maintenance. While this 
answer admits that the birth certificate filed as an Exhibit with 
the bill shows the birth of Phyllis McClaugherty at the time 
stated in said certificate, for all practical purposes it either de-
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nies all other allegations contained in said bill, or calls for strict 
proof of such of them as may be intended to affect the defend-
ant's interests. The answer concludes with a general allega-
tion denying that the complainant is entitled to any of the re-
lief prayed for in said bill. 
On the issue· thus joined depositions were taken in behalf 
of both the complainant and the defendant, in connection with 
which certain stipulations were filed, as appear in the trans-
cript. The Trial Court rendered his opinion in the cause on 
November 23rd, 1940, (R-181), which was followed by the 
final decree of December 14th, 1940, (R-193) wherein the 
Court declared Phyllis McClaugherty to be the infant legitimate 
daughter of the defendant, J. W. McClaugherty, and directed 
that he pay unto a Guardian to be appointed for her the sum of 
$60.00 each month during her infancy, or until the decree be 
modified by the Court for cause shown. The decree further 
rendered a judgment against the defendant, J. W. McClaugherty 
for the eum of $700.00, as attorneys' fee to the attorneys who 
had represented the complainants in the cause. 
4 * *Wlthin the time provided by law the defendant filed his 
bill of review (R- 195) wherein for the reasons therein 
set out he prayed that the decree of December 14th, 1940, be 
set aside and annulled. The principal grounds asserted in this 
bill of review were, that the Tri; 1 Court had no jurisdiction 
in the cause for the reason that a minor child has no right to 
maintain an action against its parents for maintenance and sup-
port, and that the jurisdiction of such action is in the Juvenile 
& Domestic Relations Court of Virginia, as is provided by Stat-
ute, and that neither a Court of law or equity has jurisdiction 
to entertain such actions. To this bill of review the complain-
ant (R-200) filed its demurrer. A hearing was had upon the 
bill of review and the demurrer, which resulted in a decree be-
ing entered in the cause on February 17th, 1941 (R-200) 
wherein the demurrer to the bill of review was sustained, it was 
dismissed and the relief prayed for therein was denied. 
In the following argument we will make such further 
comments upon the proceedings and evidence in the cause as 
we deem necessary to permit a clear understanding of the issues 
of law and fact involved. 
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ASSIGNMENTS OF ERROR 
I. 
The Court erred in not granting the relief prayed for in the 
bill of review (R- 194). wherein petitioner prayed that the 
final decree entered on December 14th, 1940, (R- 193), be va-
cated and annulled, and in sustaining the complainant's demur-
rer thereto and dismissing the same, thereby deciding that it had 
jurisdiction of this cause. 
s* *II. 
The Court erred in not sustaining petitioner's demurrer to 
the bill in this cause, which demurrer raised the question that 
the Trial Court had no jurisdiction of this cause. 
III. 
The record in this cause (R- I 84) shows that in open court 
petitioner offered to support and maintain Phyllis McClaugher-
ty in his own home. The Court erred in deciding that the de-
fendant was liable for the support and maintenance of Phyllis 
McClaugherty at a place other than his own home. 
IV. 
The Court erred in deciding by the final decree of Decem-
ber 14th, 1 940, that Phyllis McClaugherty is the legitimate 
daughter of petitioner, and further erred in granting the relief 
prayed for in the bill, namely that she is entitled to support 
and maintenance from him. 
V. 
The Court erred in rendering judgment against the de-
fendant for $700.00 in favor of complainant's attorneys. 
VI. 
The Court erred in requiring the petitioner to pay to a 
Guardian to be appointed for Phyllis McClaugherty the sum 
of $60.00 a month, for the reason that the Court was without 
J. W. McClaugherty vs. Phyllis McClaugherty by etc. 5 
jurisdiction to. grant any allowance in her favor, and such al-
lowance was not justified by the law and evidence, is excessive, 
and is not supported by the evidence pertaining to the financial 
condition and situation of the petitioner, and. is not sustained by 
the evidence pertaining to the financial necessities of Phyllis Mc-
Claugherty. 
ARGUMENT 
We will discuss these Assignments of Error in the order in 
which they are stated. 
ASSIGNMENTS OF ERROR NOS. I, II and III. 
These Assignments, which involve the jurisdiction of the 
Court and its right to require defendant to maintain Phyllis 
McClaugherty at a place other than his own home, and 
6 * the right of a * child to sue its parent for support and 
maintenance, are so closely related that we will discuss 
them together. 
The demurrer to the original bill of complaint should have 
been sustained. The Circuit Court was without jurisdiction of 
the suit brought by an unemancipated minor against its parent. 
The bill shows on its face that it was a suit brought by an un-
emancipated child against its parent to enforce its parent to _pro-
vide for its future support and maintenance. The law is well 
settled in Virginia that a child cannot maintain an action or 
suit against its father for the violation of a moral or parental 
obligation in the exercise of his parental authority. The rule 
in· Virginia is in accord with the overwhelming weight of au-
thority. We will first consider the authorities from other juris-
dictions. 
In 46 C. J., page 1270, Section 50, it is said: 
"Ordinarily a minor child has no direct right of ac-
tion in equity against its parent to com¥el thr performan-
ce of the latter's duty with respect to maintenance and edu-
cation.'' 
The above quotation from Corpus Juris cites the cases of 
Rawlings v. Rawlings, 121 Miss. 140, 83 S 146, 7 ALR 1259; 
Worthington v. Worthington, 2 1 2 Mo. A. 2 1 6, 2 5 3 SW 44 3 ; 
Huke v. Huke, 44 Mo. A. 308. 
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In an annotation to Rawlings v. Rawlings, 7 A. L. R. at 
page 1277, all of the cases are collected, and they all recognize 
the rule we contend for with the exception of the Courts of 
California. 
7* *In the recent case of Cunningham v. Cunningham, 120 
Texas 491, 40 S. W. (2nd) 46, 75 A. L. R. 1305, the 
authorities on the question at issue are carefully reviewed with 
the holding that a court of equity does not have jurisdiction 
of a suit by an unemancipated child against its parent to require 
such parent to provide for its future support and maintenance. 
In an annotation to the Cunningham case supra on page I 3 I 4 
of 75 A. L. R. all of the authorities are again collected and 
carefully reviewed. 
Our Supreme Court has carefully considered the question 
at issue. and has approved the authorities above cited. In Buch-
anan v. Buchanan, 170 Va. 458, 197 S. E. 426, 116 A. L. R. 
688, decided March 1 o, 193 8, Justice Hudgins delivered the 
opinion. We quote from the opinion: 
"The jurisdiction of the trial court to enforce the 
common-law obligation of the father for future mainten-
ance and education was invoked by a joint petition of the 
infants themselves and the mother. Actions or suits, by 
or in behalf of a child against its parent, should not be en-
couraged. They tend to disturb the cordial relationship 
that should exist by virtue of blood ties. Such actions, if 
allowed, render ineffective parental discipline so necessary 
to the welfare of the child. They open the door of the 
court to an unruly or disobedient child who may complain 
either of the amount or kind of support and maintenance 
provided by the parent. Worthington v. Worthington, 
212 Mo. App. 216, 253 S. W. 443. Perhaps the leading 
case on the subject is Rawlings v. Rawlings, 1 2 r Miss. 
140. 83 So. 146, 148, 7 A. L. R. r 259, wherein this is 
said: 
'The repose of families and best interests of society 
forbid' any such action. If the chancellor can fix in ad-
vance the amount of support each dissatisfied child must 
8* receive, *then is parental authority superseded by judicial 
fiat, parental discipline swept away by selfassertion and 
disobedience on the part of children, and the integrity of 
the home, the cornerstane of society, is undermined." See 
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Huke v. Huke, 44 Mo. App. 308; Cunningham v. Cun-
ningham, 120 Tex. 491, 40 S. W. 2d 46, 75 A. L. R. 
1 3 o 5, note 1 3 1 4." 
The Circuit Court was without jurisdiction of the suit in-
stituted by a child against its father for the further reason that 
such child had a plain, adequate and complete remedy in the 
courts of law. If the father had violated his moral or parental 
obligation to provide for the support of his child, then such 
child was required to resort to a court created for the purpose 
of determining whether such duty had been violated. By 
chapter 80 of the Code of Virginia, the Juvenile and Domestic 
Relations Courts were created. By the plain provisions of chap-
ter 80, such courts were given exclusive, original jurisdiction of 
all actions to compel a parent to provide for the support and 
maintenance of minor children. It was the intention of the 
legislature to place such courts in the hands of judges experienc-
ed in the handling of such matters. The right to determine the 
duties and obligations incident to the welfare. education, sup-
port and maintenance of children was vested in the juvenile and 
domestic relations court as the court of original, exclusive juris-
diction. In such court, a child was entitled to the services of 
the Attorney for the Commonwealth without cost or expense 
to her or to her parent. 
9 * Instead of resorting to the court that was given *exclu-
sive jurisdiction, the plaintiff in this case has resorted to 
a court of equity and has subjected her father to the payment 
of $700.00 · counsel fees. If the father had violated his duty 
to provide for the support and maintenance of his child, then he 
should be compelled to provide for such support and mainten-
ance in the proper tribunal without having to pay such a heavy 
penalty by way of counsel fees. 
In the opinion in Buchanan v. Buchanan, supra, Justice 
Hudgins clearly points out that the Juvenile and Domestic Re-
lations Courts are the proper tribunals to determine the rights 
and obligations of a minor child against its father for support 
and maintenance. In speaking of the duty of a father to sup-
port his minor child, Justice Hudgins said: 
"The municipal laws of all well regulated socities 
take care to enforce this duty; though Providence has done 
it more effectually by implanting in the heart of every 
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parent that unquenchable affection which not even the de-
formity of person and mind, nor the wickedness, ingrati-
tude, and rebellion of children can totally extinguish." 
There is not a case in Virginia, as far as we have been able 
to find, that in any way recognizes a right of a child to sue its 
father for a violation of a moral or parental duty to provide 
support and maintenance. In the Trial Court, counsel for com-
plainant relied on the case of Worrell v. Worrell, 4 S. E. ( 2d) 
4 3, to sustain their position. In that case an action was 
10* *brought by a child to recover damages from her father, 
resulting from the negligence of the father in the perfor-
mance of bis duty as a common carrier. The court clearly 
pointed out in its opinion that recovery was allowed against 
the father in his vocational capacity as a common carrier, and 
not against him for the violation of a parental duty. In the 
opinion on page 349 of 4 S. E. ( 2d), it is said: 
"In the instant case, the action was brought against 
the father, in his vocational capacity, as a common ca'r-
rier, not against the father for the violation of a moral or 
parental obligation in the exercise of his parental authority. 
The injuries were occasioned in the performance of the 
duties of a common carrier, not in the parental relation. 
As a common carrier, he owed a fixed duty to persons oc-
cupying the status of passengers. For the protection of 
such passengers, in the event of the violation of his duty, 
the State required him to carry liability insurance. Can 
it be that his duties to other passengers are higher than his 
obligations to his own child, when his interest, her in-
terest and the interest of the State all require the preserva-
tion and protection of her rights?" 
We most earnestly submit that the Trial Court is without 
jurisdiction of the suit instituted by the complainant against the 
defendant. The best interests of society forbid any such ac-
tion. If courts of equity are to be permitted to fix in advance 
the amount of support a disgruntled child is to receive, then 
the home is destroyed, and parental discipline swept away 
1 1 * * by judicial pronouncement. 
In support of Assignment of Error number 3, we desire 
to call attention to the case of Butler v. Butler, 132 Va. 609, 
11 o S. E. 868, wherein it was held: 
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"Now in this case, it is perfectly clear that neither 
the wife nor the wife's father could charge the defendant 
in a civil suit for the support and maintenance of the chil-
dren. His duty to support them is based largely upon his 
right to their custody and control. To say the least of it, 
he has the right at common law to maintain them in his 
own home, and he cannot be compelled against his will 
to do so elsewhere, unless he has refused or failed to pro-
vide for them where he lives. These propositions are 
abundantly supported by authority. (Citing numerous 
authorities.) 
It is conclusively established by the record in the case at 
bar that the defendant provided for the support and maintenance 
of complainant in his own home, and that he now and at all 
times has stood ready, willing and able to provide for her sup-
port and maintenance in his home. 
We are thankful to say that the Supreme Court of this State 
has not decided that it will usurp parental authority and throw 
the doors of the courts of this Commonwealth wide open to 
unruly and disobedient children. 
12* *ASSIGNMENT OF ERROR NO. IV 
The Court erred in deciding by the final decree of 
December 14th, 1 940, that Phyllis McClaugherty is the 
legitimate daughter of petitioner, and further erred in grant-
ing the relief prayed for in the bill, namely that she is en-
titled to support and maintenance from him. 
Our opponents main contentions are that a valid marriage 
existed between Mae E. Wilburn and J. W. McClaugherty, but 
that regardless of whether such a marriage existed Phyllis Mc-
Claugherty is a legitimate child, for the reason that she is legiti-
matized under the provisions of Section 5 2 70 of the Code of 
Virginia, which is: "The issue of marriages deemed null in law 
or dissolved by a court, shall nevertheless be legitimate." The 
dE:fendant on the other hand contends that no marriage ever 
took place between him and Mae McClaugherty. That the 
daughter, Phyllis, is hence illegitimate, and under the law of 
Virginia there is no obligation upon a father to support children 
who are illegitimate. 
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(1) DID A MARRIAGE EVER TAKE PLACE 
BETWEEN MAE WILBURN AND J. W. McCLAU-
GHERTY? 
It is submitted that no marriage ever took place between 
these parties of any kind, much less, a ceremonial marriage of 
the nature required by the laws of Virginia. That a marriage 
ceremony was had is asserted on the part of Mae Wilburn and· 
emphatically denied by the defendant, J. W. McClaugherty. 
She says that- the defendant met her at Norfolk, Virginia, in 
August 19 1 2, at the Lorraine Hotel, registering there under the 
name of E. J. Wilburn. That at between four and five o'clock 
in the afternoon of that day, the defendant went out and re-
turned with a marriage license, and they went to the home 
13 * of a preacher somewhere *near the Hotel and were mar-
ried, the preacher's wife acting as a witness. She gives 
the name of the minister as T. A. Taylor, yet she says that she 
has never been able to locate Mr. Taylor or his wife, or find 
any trace of them. It is submitted that if there was ever an 
ordained Minister in the City of Norfolk by the name of T. A. 
Taylor, or anyone of a similar name, who ever performed such 
a ceremony, that the records of either the Churchs or Parishs 
in that locality would have disclosed the existence of such a 
man then authorized to perform marriage ceremonies. Although 
several years have elap3ed since the date of the alleged marriage, 
and the time in approximately 193 2 when the issue first arose, 
as to whether there was any marriage, it is most unreasonable 
to assume that some trace of T. A. Taylor and his wife, whether 
they are living or dead, could not be found. If such persons 
ever existed some clue to them could have been found, and at 
least the existence of such persons could be determined. Yet, 
Mae Wilburn says that she has never been able to locate any clue 
to the whereabouts of such persons. 
At the time of the alleged marriage, Sections 2 2 1 9 and 
2220 of the Code of 1904 were in force. These Sections were 
subsequently amended by the Acts of the General Assembly of 
1908 at Page 41; 1910 at Page 573 and 1906 at Page 445. 
Hence, the law at that time provided that when a Minister of 
any religious denomination desired to perform marriage cere-
monies it was necessary for him to produce proof before the 
Circuit or Corporation Court of any county or city wherein he 
was to act, that he was an ordained minister, and upon such 
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proof the court was directed to make an order authorizing 
I 4 * him to celebrate the rights of marriage, * and give bond 
with surety conditioned according to law. Also Section 
2220, as amended, provided that the Circuit or Corporation 
Courts of the State may appoint one or more persons, resident in 
such County or City, to celebrate rites of marriage within the 
same and upon such person so appointed giving bond, he was 
authorized to celebrate such rites, which order made under this 
section or the preceding section could be rescinded at any Term 
of Court. (See foregoing Sections of the Code of 1904, Sup-
plement I 91 o, and Acts of Assembly above referred to). 
It will thus be observed from the foregoing that before any 
person, whether an ordained minister, or otherwise, was auth-
orized to perform a marriage ceremony, it was necessary for 
him to qualify before the Court, who entered an order showing 
his authority. Mae Wilburn is specific in her testimony that 
she was married by a minister name T. A. Taylor, at Norfolk, 
Virginia. Had there been such a minister she could have easily 
had the records of the City of Norfolk examined and have prov-
en his existence, if there ever was any such person. 
Also in 1912, the date of the alleged marriage, Section 
2230 of the Code of 1904, was in effect. That Section, which 
was originally enacted in 1861, is a part of Chapter I oo of the 
Code of 1904, and together with other sections in that Chapter 
provides how marriage licenses may be issued and recorded. This 
particular section directs the Clerk to file and preserve the mar-
riage license in his office, and within twenty days after receiv-
ing the same record a full abstract thereof in his register of mar-
riages, setting out in convenient tabular form all the circum-
stances stated in said license, the minister's certificate, 
1 5 * * the name of the person signing the certificate, and make 
an index of the names of both of the parties married etc. 
Thus, at the time of the alleged marriage, had it been celebrated 
as alleged, the law provided a complete record, both as to the 
minister and as to the license. None of these records, however, 
were produced, although they were available, if in fact they 
existed. That they never existed is proven by Mae Wilburn's 
own testimony. At (R-59) she says that she sent a number of 
people to Norfolk to ascertain whether or not a marriage li-
cense had ever been issued. Among them was Mr. Dickerson, 
her present attorney, who went and examined the records, but 
w·as never able to find any license. She also testified that she 
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instituted a divorce suit in which she was represented by Mr. 
Hazlegrove, who wrote to Norfolk to find a record, but was 
unable to find one. She also testifies that after spending one 
night at the Lorraine Hotel, where she was registered in her 
name, and he was registered as E. J. Wilburn, that they went to 
the Washington Cottage, and they registered, she as Mae E. 
Wilburn, and he as J. W. McClaugherty. That they occupied 
separate rooms at this Cottage and stayed there until after Labor 
Day. When asked what became of the marriage certificate, 
(R-63) she testified that they buried it in the sands at Cape 
Henry. She says that at this time she lacked two months of be-
ing 22 years old (R-63). She attempts to excuse this strange 
act of destroying the marriage license on the ground that she 
and McClaugherty had agreed to keep the marriage a secret un-
til Christmas. It is submitted that the desire to keep the mar-
riage a secret for a while is not unusual and is understandable. 
The remainder of the statement, however, that the mar-
l 6 * riage license *was buried in the sands of Cape Henry 
is too absurd to be ·given credence. In order to keep the 
marriage a secret it was not necessary to destroy the license. As 
the court knows it is a small paper, which could have been put 
away and as she admits have avoided all of the trouble. While 
many women, as well as men, are careless about papers, if there 
is one paper in the world which the average woman treasures 
and would preserve, it is her marriage license. At this time Mae 
Wilburn was a grown and intelligent woman and in the natural 
course of things would have desired to preserve some tangible 
evidence of the fact that she had been married under the cir-
cumstances which she narrates. She says that when McClaugh-
erty came to the Lorraine Hotel he registered as E. J. Wilburn. 
The fact that_ the proceedings at best were irregular would have 
actuated her to retain some tangible evidence of the fact that 
she was actually married. 
Her subsequent inconsistencies likewise contradict her tes-
timony that she was ever married to the defendant. She tes-
tifies (R-59) that she instituted a divorce suit against th£: de-
fendant. Apparently this suit was never prosecuted to a con-
clusion, because they could never establish that a marriage ex-
isted to be dissolved by a divorce decree. As appears from the 
stipulation filed with the record (R- 1 8oa), and the writ at-
tached thereto, on June 6th, I 93 6, she instituted an action 
against the defendant for $100,000.00 wherein she contended 
that he had slandered her. If she bona fidely thought at the 
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time this suit was instituted that she was the defendant's wife, 
she should have sued him as such. Yet, instead of suing him as 
Mae E. McClaugherty, she brought the suit "Mae E. Wil-
l 7 * burn, sometimes known as Mae E. * McClaugherty vs. 
J. W. McClaugherty". In this action she recovered a-
judgment for $10,000.00, which was later, by agreement of 
counsel, reduced to $8000.00. When her then and now At-
torney Mr. Warren Dickerson, marked that judgment satisfied, 
after it was paid, he signed it "Mae E. Wilburn, by W. Warren 
Dickerson, her attorney." 
As appears from the stipulation of counsel the action of 
Mae E. Wilburn vs. J. W. McClaugherty was an action of tres-
pass on the case for slander, which is a tort action and which 
the plaintiff could not have maintained had she in fact been the 
wife of the defendant. That a wife cannot maintain a tort 
action against her husband under the law of Virginia is too well 
established to require the citation of extensive authorities. (Keis-
ter vs. Keister, 123 Va., 1 5 7: 9 6 S. E. 3 1 5) , and other cases. 
According to the stipulation (Paragraph 7) it is agreed between 
counsel that at the time this tort action was instituted Mae Wil-
burn was advised by her attorneys that the suit could be de-
fended by McClaugherty on the ground that he was the husband 
of Mae Wilburn, and have thus defeated the suit. Notwith".' 
standing this advice, however, she elected not to rely upon the 
now alleged marriage, but preferred to adopt the status of be-
ing an unmarried woman, and thus get the benefit of an action 
for slander against her alleged now to be husband. She re-
ceived the benefit in this tort action of an $8000.00 judgment 
against one whom she then said was not her husband, but now 
after having maintained that action to a conclusion collected the 
judgment therein and had it satisfied in the name of Mae Wil-
burn, she now elects to say that she was in fact married to 
1 8 * the defendant, and acting as the next * friend of her child 
can establish in these proceedings a marriage which she in 
effect previously repudiated. It is submitted that she cannot 
both approbate and repudiate in this fashion, and that her pres-
ent contention of the existence of a marriage is inconsistent with 
her previous conduct to such an extent that the Court will not 
give any force and effect to her contentions. Her course of con-
duct has been such that when it was convenient to her to claim 
that she was not the wife of McClaugherty, she so contended, 
and that when it was convenient to her to be his wife she has 
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so contended. It is submitted that her inconsistent conduct and 
her failur~ to produce evidence which she could have easily pro-
duced, had it existed, together with the general unreasonableness 
of her story, as to the disposition of the marriage license, should 
convince the Court that no marriage ever existed between these 
parties, notwithstanding their subsequent conduct. So far as 
the alleged marriage ceremony and license is concerned, the case 
is very similar to that of Vanderpool v. Ryan, 137 Va., 445, 
1 r 9 S. E. 6 5. In that case a young mother, with her infant 
child, claimed to be the widow and heir at law of Chas. H. Van-
derpool, deceased. In order to establish her marriage she con-
tended that she and Vanderpool went to Catlettsburg, Ky .. and 
registered at a Hotel there. That shortly afterwards Vander-
pool returned to the Hotel with a man who she understood to be 
a preacher and with a paper which she understood to be a mar-
riage license. She says that a ceremony was performed in the 
presence of one witness, a man whose name she did not know. 
They returned to the home of his mother in Virginia and claim-
ed to have been married, some of the witnesses saying that 
19* it was generally understood *in the vicinity that they 
were married and certainly they were accepted as man and 
wife in the community. The defendants in order to maintain 
the issue on their part proved that in Kentucky, as in Virginia, 
a marriage license is required, which can only be issued by the 
Clerk of the Court, or in his absence, by a Judge of the County 
Court. They showed by the local officials in office at the time 
of the alleged marriage that no license had been issued. The 
Court held that a marriage was not established and Judge Pren-
tis speaking for the Court said: 
"That a common law marriage, or attempted marri-
age in Virginia, is void here is settled by the case of Offield 
vs Davis, 100 Va., 250, 40 S. E. 910. 
The case of Eldred v. Eldred, 97 Va., 606, 34 S. E. 
477, affirms certain principles which determine this case. 
It is there held that to raise the presumption of marriage, 
the repudiation must be founded on general opinion, and 
not upon divided or singular opinion; that, while, in the 
interest of morality and decency, the law presumes a mar-
riage between a man and woman when they live ostensibly 
as husband and wife. demean themselves toward each other 
as such, and are received and treated by their friends and 
relatives as having and being entitled to that status, never-
theless mere cohabitation and repute do not constitute mar-
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riage and are only evidence tending to raise that presump-
tion, which like other presumptions of fact can be over-
come by contervailing evidence. It is also there held that 
if one undertakes to establish a marriage at one time and 
place, he cannot rely upon other facts and circumstances to 
raise a pn.sumption of marriage at some other time and 
place. 
The facts shown in this case are insufficient to prove 
even a common law marriage, but clearly indicate a mere-
tricious union." ( underscoring ours.) 
If it be contended that the complainant is entitled to re-
ly upon an evidential presumption arising from cohabitation 
and reput(' that a marriage did exist, the answer is that when 
there is a presumption of law from a given state of facts and the 
parties rely upon the evidence rather than the presump-
20* tion, tnat *the court looks to the evidence and not the 
presumption. As was said in Boggs vs. Plybon, 15 7 Va .. 
3 o; 1 6 o S. E. 7 7 : ''When the facts appear in evidence there is 
no occasion to resort to evidential presumptions." 
Also in Norfolk Coca-Cola Bottling Works vs. Krausse, 
I 62 Va., 107; 178 S. E. 497, Judge Holt said: "We have held 
that it is an evidential presumption sometimes referred to in the 
absence of evidence, but that it is not to be applied when the 
evidence is at hand." In this case both parties have testified, and 
other evidence has been introduced, which creates a situation 
wherein it is the duty of the court to consider the case in the 
light of the evidence and not to decide the case upon presump-
tion. When the evidence is analyzed it appears that the vital 
part of th2 plaintiff's case, namely, a marriage license and mar-
riage ceremony. is lacking. In fact as we interpret our adver-
saries' position we do not believe that they seriously contend 
that there was a marriage ceremony or license in this case. They 
contend that the evidence in the case shows a common law mar-
riage between the parties, but they do not contend that a legal 
marriage existed with the ceremony and license required by the 
law of Virginia. 
(2) IS PHYLLIS McCLAUGHERTY A LEGITI-
MATE CHILD, AND IF SHE IS NOT LEGITIM.A. TE 
IS THERE ANY OBLIGATION UNDER THE LAWS 
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OF VIRGINIA UPON J. W. McCLAUGHERTY TO 
SUPPORT HER? 
At the outset we call the Court's attention to the fact that 
this case is to be tested by the law of Virginia, instead of the law 
of other States, because each State has its own laws applying to 
marriages, divorce, inheritance and the support of children. 
The principle of Stare Decisis applies in full force and 
21 * *effect to this case, and is particularly applicable thereto 
in view of the cases relied upon by our. adversaries and 
those cited by us. 
It will be observed from the Court's opinion in this case 
tr.at the large majority of cases relied upon are cases from West 
Virginia, California, Arkansas, Illinois and Maine. A few Vir-
ginia cases are cited, all of which we will hereafter distinguish. 
Primarily the law of West Virginia is relied upon by our op-
ponents, and appear to be the basis of the court's opinion in 
this case. In order to show that the jurisprudence of that State 
is different from ours, so far as liability for the support of il-
legitimate children is concerned, and their legitimation, we be-
lieve that it would be helpful to the Court to briefly trace the 
history of the law of the two States on the subject. Certainly 
as far back as the Code of 1849 and in all likelihood as far 
back as the Code of 18 I 9, when Virginia and West Virginia 
were one State, a father was liable for the support of his il-
legitimate child, if it could be proyen that such child was in 
fact his child, although illegally begotten. In the Code of 1 873 
we find Chapter 121 providing how any unmarried woman 
could charge a person with being the father of an illegitimate 
child, and if proven could make the person support the child. 
This Chapter, which was generally known as the "Bastardy 
Act", afforded a comprehensive right and remedy whereby such 
children could be supported, and as above stated had been the 
law in Virginia for many years. After the Civil War, however, 
the General Assembly of Virginia, saw fit to repeal this law and 
henceforth there has been a different situation in Virginia and 
West Virginia. 
22 * *In the Acts of the General Assembly of Virginia of 
1874-1875, at Page 94, we find an Act which was ap-
proved February 23rd, 1875, which repeals in tote Chapter 
121 of the Code of 1873, which left Virginia without any so-
called "Bastardy Act." 
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In speaking of Chapter 121 of the Code of 18 73, and its 
subsequent repeal. Mr. John B. Minor in Vol. 1, at Page 441 
of Minor Institutes, said: 
"The Mode of Compelling a Father to Support his 
Bastard Child. 
The mode of compelling a father to support his bas-
tard offspring is purely statutory, the obligation not be-
ing recognized by the common law, because it was conceiv-
ed that there was no certain mode of ascertaining who the 
father was. The provisions of our statute, as hitherto it 
has been, may be seen, V. C. 1873, ch. 121, Sects., 1 & 
seq., and although, by Acts 1874-5, ch. 112, p. 94. the 
statute has been repealed, apparently from apprehension 
of collision with the Federal authorities, yet as a sound 
public policy will almost surely soon demand its substan-
tial reinstatement, it is deemed best not to pretermit it." 
( underscoring ours). 
Mr. Minor thus gives a reason for the repeal of the Bas-
tardy Act and foresees its re-enactment. His prophecy, how-
ever, has not been accurate. As the Court knows there have 
been attempts since r 875 to have the Virginia General As-
sembly re-enact the old Bastardy law, or enact similar provis-
ions. Thi5, however, the General Assembly has steadfastly de-
clined to do with the net result that it is now unquestionably the 
law of Virginia that there is no legal obligation upon a father to 
support his illegitimate child and he cannot legally be required 
so to do, regardless of necessity or what the circumstances may 
be. Our opponents apparently recognize the impassable obstacle 
confronting them, and in order to find a way around this 
23 * obstacle contend that although *no marriage ever took 
place between Mae Wilburn and J. W. McClaugherty, 
that a common law marriage existed between them, and this 
makes the child legitimate, because Section 5 2 70 of the Code 
of Virginia, makes the issue of marriages deemed null in law 
nevertheless legitimate. The West Virginia cases they cite would 
tend to sustain this contention, as do some of the cases from 
other jurisdictions. We submit, however, that these decisions 
from West Virginia, have absolutely no bearing upon the pres-
ent problem, because the jurisprudence of the two States as to 
the obligation of a father to support his illegitimate child, is 
entirely different, and also for the following reasons: In the 
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first place a common law marriage is simply not recognized in 
Virginia for any purposes. This has specifically been held in 
the case of Offield vs. Davis, 1 oo Va., 2 5 o; 40 S. E. 9 1 o. There 
Judge Cardwell gives thorough consideration to the question of 
whether Virginia is to recognize common law marriages and 
holds that we do not do so. In that case it appeared that Sarah 
D. Offield became the common law wife of Jas. F. Offield in 
1 865 and later in 1 879 was legally married to him under a li-
cense from the Clerk of the County Court of Greene County. 
After his death she claimed dower in his lands from 1 8 6 5 ( the 
date of the inception of the common law marriage) and the 
question arose as to the validity of common law marriages in 
Virginia. Judge Cardwell traces the question back to the com-
mon law and discus~es it in the light of English and Virginia 
Statutes and Decisions. The opinion is a comprehensive and 
interesting one, in which the views of many Authors on marriage 
and divorce and the development of the marriage Statutes of 
Virginia are discussed. After pointing out that many 
24 * law writers *and decisions have been based upon the 
theory that Statutes regulating marriage are directory 
only, Judge Cardwell says that none of these authorities, how-
ever, question the power of the Legislature by plain language, 
to declare all marriages or pretended marriages not entered into 
in accordance with the requirements of the statute, to be illegal 
and void. That full effect must be given to the Virginia Stat-
utes on the subject, and that although in some cases a hardship 
may result that the lesser injury will come from adherence to the 
statutory requirements, than otherwise. After discussing the 
Virginia case of Scott vs. Raub, 88 Va., 731, 14 S. E. 178 and 
Eldred vs. Eldred, 97 Va., 606, 34 S. E. 477, he says: 
"As was said in that case, 'Our marital laws are plain 
and simple, not difficult to understand by the humblest 
citizen'. They have in fact been so fully understood and 
lived up to since the earliest history of our government, 
that, as we have before stated, there is no record of a case 
in this court in which it was contended that a marriage in 
this State, entered into without conformity with the re-
quirements of our statutes, is valid. If such a marriage in 
this State should be held valid, it would seem to have been 
a useless effort on the part of our Legislature, by certain 
acts passed to protect innocent offspring of an illicit co-
habitation. Secs. 2553, 2554 of the Code. 
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The latter clause of section 2222 of our Code applies 
only to the mode prescribed as to the solemnization of mar-
riage, and in no sense qualifies the previous clause of the 
section prescribing that 'Every marriage in this State shall 
be under a license, and solemnized in the manner herein 
provided.' 
We are therefore of the opinion that the enactment 
of that statute wholly abrogated the common law in force 
in this State on the subject of marriages, and that no mar-
riage or attempted marriage, if it took place in this State, 
can be held valid here, unless it pas been shown to have 
been under a license, and solemnized according to our stat-
utes." (underscoring ours). 
It will be observed that the pronouncement of our Court 
of Appeals in this case is definite and complete and con-
25 * tains *no exception to the effect that a common law mar-
riage can offer the basis for the legitimation of children, 
or that so far as the law of Virginia is concerned, it is a mar-
riage for any purposes whatsoever. As we understand this case, 
and also the case of Vanderpool vs. Ryan, supra, it is simply 
void. If it is void no rights can arise out of it and it amounts 
to nothing for all purposes whatsoever. In this connection it 
will be observed that Section 5 2 70 of the Code uses this lang-
uage: "The issue of marriages deemed null in law or dissolved 
by a court, shall nevertheless be legitimate." It will be observed 
that this Statute does not speak of void marriages, but speaks 
of marriages "deemed null in law or dissolved", etc. We be-
lieve that ihe words "null in law" in this Statute were used ad-
visedly, and mean marriages which are invalid by reason of 
some legal imperfection, but do not mean marriages which were 
void in their inception and which never had any legal sanction. 
That this is the Virginia law on the subject we believe is il-
lustrated by the following: Suppose a man and woman are 
granted a license to marry and procure the services of one whom 
they believe to be a preacher, or one authorized to perform such 
ceremonies, but it later turns out that the person was not so 
authorized. In that event the issue oJ such a marriage would be 
deemed to be legitimate. although the marriage might be deemed 
null in law. As a matter of fact there has been a tendency in the 
development of the Virginia marriage laws to relax to some ex-
tent the requirements of the law as to the nature of the cere-
mony. As Section 5082 provides that if a marriage is solemn-
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ized under a license issued in this State by a person professing to 
be authorized to solemnize the same, the marriage shall 
26* not be void notwithstanding *his \trant of authority, or 
for any imperfections in the license. However, this Stat-
ute commences with the language: No marriage solemnized un-
der a license issued in this State, etc., thus making it clear and 
unquestioned that some kind of a license, whether void or other-
wise, must have been procured, and the marriage must have been 
com:ummated with the full belief of both parties to the cere-
mony that they had been lawfully joined in marriage. As we 
read these Sections we are convinced that while there may have 
been some relaxation so far as the ceremonial requirements were 
concerned, there has never been any relaxation so far as the 
necessity of a license is concerned. In Virginia it is a sine qua 
non to a valid marriage. 
Judg~ Burks in his comment upon the revision of the Code 
of 191 9 on this subject said: 
"Effect of Revision of 1919.-It has been held in 
Offield vs. Davis, 1 oo Va., 25 o, 40 S. E. 9 1 o, that com-
mon law marriages are void in Virginia. The revisors saw 
no reason for changing that interpretation of the statute, 
which they thought was correct, but it was suggested that 
if the provisions of the statute requiring a license is manda-
tory, other provisions in connection with the license might 
possibly also be regarded as mandatory, and that many 
marriages entered into bona fide and in the honest belief 
that everything proper had been performed, might be de-
clared void, and innocent persons made to suffer. In ord-
er to meet this contingency, the revision enacts that there 
shall always be a license, (see Sec. 5071), but that if the 
marriage is celebrated under a license, no defect, omission 
or imperfection in such license shall render the marriage 
void, where the parties, or either of them, bona fide be-
lieved that they were entering into a valid marriage. Judge 
Burks' address on the Code of 1919, ·5 Va. Law Reg., N. 
s. 97, 107." 
That there must be a ceremonial marriage accompanied by 
a license is also held in the case of Goodman v. Good-
27* man, 150 *Va., 42; 142 S. E. 412. There the marriage 
involved was ''according to the forms and ceremonies of 
the law", and at Page 45 in speaking of Section 5 270 and other 
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Statutes, Judge West says that "Since section 5 2 70 legitimates 
children born after the celebration of a void marriage, it seems 
clear that the word 'intermarry' which appears in section 5 269, 
is used in its broadest sense and was intended to include every 
marriage, valid or void, entered into in accordance with the 
forms and ceremonie,s of the law, even though one of the par-
ties was inc~pacitated to enter into the marriage contract." ( un-
derscoring ours). 
And again at Page 5 1 : "But in both sections the legisla-
tive intent was the same-to save the children from illegitimacy 
if a marriage was solemnized between the parties, etc., (Under-
scoring ours). In this case it must be remembered that there 
were two marriages solemnized, the second was not valid be-
cause a prior marriage was in existence, and which had not been 
dissolved by divorce. The Court held that the children of the 
second marriage were legitimat~, notwithstanding the disability 
of the mother to enter into the marriage relation, because she 
had previously married another man and had not been divorced. 
Here the second marriage, although null in law, was sufficient 
to legitimize the children, but there had been in fact two cere-
monial marriages, where in the instant case there has been no 
ceremonial marriage. 
To the same effect is the case of Stones vs. Keeling, 5 Call, 
143, which was strongly relied upon. by our opponents. In 
that case comprehensive opinions were written by both Judges 
Roane and Tucker, both of whom predicated their opin-
28 * ions on the * fact that there had been two marriages sol-
emnized according to the law. Judges Carrington and 
Fleming also wrote short opinions and commented on the fact 
tl:at both marriages in issue were proven. The fact that there 
were two ceremonial marriages is the premise upon which were 
based the decisions of all of the Judges who wrote opinions in 
this case. 
In Heflinger vs. Heflinger, 13 6 Va., 289; 118 S. E. 3 16, 
decided in 1923, our Court of Appeals again declined to recog-
nize the validity of common law marriages and Judge Burks 
speaking for the Court said: 
"Common law marriages are not valid in this State 
(Offield vs. Davis, 100 Va., 250; 40 S. E. 910), and 
proof of any such would be unavailing to affect the present 
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litigation. The parties have plainly and confessedly vio-
lated the provisions of the statute law of the State, and, 
whatever may be the rule applicable to other contracts, 
public policy forbids that a complainant should be barred 
from bringing a suit to declare null a marriage contract 
which never had any valid existence. The State is inter-
ested to preserve the integrity of the marriage tie. and to 
enforce its laws against prohibited marriages, and general 
·rules applicable to private contracts should not be per-
mitted to thwart the public policy of the State established 
for the protection of society. If the marriage in contro-
versy was void from its inception, the public is interested 
that it should be so declared, and this public interest should 
not be defeated because the declaration of the fact is made 
at the instance of a guilty party." 
It thus appears to be the -declared public policy of Vir-
ginia not to recognize common law marriages, and as we have 
heretofore argued they are void for all purposes. Another il-
lustration of the point that there is a difference in marriages 
deemed "null in law", and marriages which are "void" in law, 
are marriages which are prohibited and are not recognized by the 
laws of this State, and hence no rights can grow out of them. 
29* *In Greenhaw vs. James, 80 Va., 636, the issue was 
whether a marriage contracted between a white man and 
a colored woman served to legitimize their children. In this 
case the parties were married in the District of Columbia where 
such marriages are recognized. They returned to Virginia, and 
lived together as man and wife for upward of forty years. It 
was contended they had the right to inherit because their par-
ents had consummated a valid marriage under the laws of the 
District of Columbia, and were hence made legitimate by the 
Statute. They contended that they came within the general 
rule that if the marriage was valid under the law of the juris-
diction where contracted it should be treated as valid under the 
laws of this State. The Court, however, declined to invoke the 
principle, pointing out, that while generally it would be recog-
nized in Virginia, there were exceptions to it, consisting of those 
instances in which it was a marriage which was positively pro-
hibited by the laws of Virginia. It is the settled public policy 
and statutory law of Virginia that marriages between white 
people and negroes will not be recognized in this State for any 
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purposes whatsoever, regardless of their validity where contract-
ed. Our court has taken the same position as to common law 
marriages on the general broad ground that illicit cohabitation 
without marriage ceremony and license is prohibited in this 
State, and to recognize and validate such marriages fosters a 
disregard for the law rather than its observance. On this point 
Judge Hinton said: 
"Although the forms of celebrating the foreign mar-
riage may be different from those required by the law of 
the country of domicile, the marriage may be good every-
3 o * where. But if the contract *of marriage is such, in es-
sentials, as to be contrary to the law of the country of 
domicile, and it is declared void by that law, it is to be re-
garded as void in the country of domicile, though not con-
trary to the law of the country in which it was celebrated.' 
And again he says, at Page 2 19: 'If a marriage absolutely 
prohibited in any country as being contrary to public pol-
icy, and leading to social evils, I think that the domiciled 
inhabitants of that country cannot be permitted, by pass-
ing the frontier and entering another state in which the 
marri2ge is not prohibited, to celebrate a marriage forbid-
den by their own state, and immediately returning to their 
own state, to insist upon their marriage being recognized 
as lawful." 
If, however, there can be any doubt as to the attitude of 
this Court as to common law marriages, we believe it is put at 
rest by Vanderpool vs. Ryan, supra. We have heretofore re-
ferred to that case and some of its facts in this petition. Sup-
plementing what is there said, one of the issues in the case was 
whether the infant child of Vanderpool was entitled to inherit. 
At Page 450 Judge Prentis said: 
"It is claimed, however, that conceding the fact that 
the alleged widow has no claim, nevertheless, under Code, 
Section 5 2 70, the infant complainant is the heir at law of 
his reputed father. 
That section provides that the issue of marriage deem-
ed null in law, or dissolved by a court, shall nevertheless 
be legitimate." 
* * * * * 
"While the case is one which arouses the sympathy, 
we can not find any legal justification for holding that 
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this infant is entitled to inherit from Charles H. Vander-
pool under this statute. It is apparent from its language 
that in order that the statute may operate. there must be a 
marriage. It may be a marriage which is null and void for 
any of several reason~. but though the marriage itself be 
void. the issue is by the statute legitimated. In this case, 
however, thet'e has not only been a failure of proof that 
there ever was any marriage, but the proof is convincing to 
the contrary." (Underscoring ours.) 
3 1 * *While it is true that the decision in this case turns large-
ly on the question of the sufficiency of the proof, the evi-
dence did show that the parties, after the alleged marriage, in 
Kentucky, returned to Virginia and lived as man and wife. It 
would seem that this would have constituted a common law 
marriage. However, this Court declined to permit their cohabi-
tation and living together as man and wife as forming the basis 
of a marriage. On the contrary said that since there was a fail-
ure of proof of a marriage ceremony and license, that the child 
could not inherit notwithstanding the provisions of Section 
5 2 70 relied upon in that case, as is relied upon in the case at 
bar. If this Court has steadfastly declined to uphold common 
law marriages in this State for any purposes, it seems clear that 
it would not hold that a child born to parents who had never 
been married is legitimate. 
For the reasons above set out we deem it unnecessary to 
discuss further the casts from West Virginia, and other juris-
dictions, relied upon by our opponents and referred to in the 
Trial Court's opinion. 
Great stress is laid by our opponents and by the opinion 
of the Trial Court on Section 5270 of the Code of Virginia. 
That Section reads: ''The issue of marriages deemed null in 
law, or dissolved by a court, shall nevertheless be legitimate." 
It must be remembered that this Section is a part of Chapter 
2 1 3 of the Code of Virginia entitled ''Descents and Distribu-
tions". This Chapter comprehends Sections 5 264 to 5 2 7 8a 1. 
These 16 sections deal with one phase or the other of inherit-
ance. They provide the course of descents; how illegitimates 
take by inheritance; who inherits from infants; how wills 
32* may be renounced; how in the *division of an estate ad-
vancements may be brought into hotchpot, and subjects 
of a kindred nature. Nowhere in this Chapter, as we read it, 
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however, is any reference to the liability of alleged parents for 
the support of their children. While Section 5 2 6 8 of this 
Chapter does provide that illegitimate children may take by in-
heritance from their mother, and Section 5269 provides how 
children may be legitimatized under certain conditions, no-
where is there any reference to the liability for support of chil-
dren, either legitimatized or illegitimate. As above stated the 
entire Chapter deals with the right of inheritance and kindred 
matters. Whereas, Chapter 80, of the Code of Virginia, com-
prehending Sections 193 6 to 1 944a, deal with desertion and 
non-support, and Chapter 8 1, comprehending Sections 1 945 to 
1961 a deal with Juvenile and Domestic Relations Courts. Thus, 
by Chapter 80, and its constituent sections, is codified a com-
plete set of Statutes dealing with the liability of a father for the 
support of his children, providing how the proceedings to re-
quire such support may be instituted and providing penalties 
for violations of the law. By Section 193 7a, of this Chapter, 
jurisdiction is granted to the Juvenile and Domestic Relations 
Courts of controversies arising out of matters of this nature. 
This Chapter is designed for, and deals specifically with the 
question of support. Chapter 8 1 provides for the establish-
ment of Juvenile and Domestic Relations Courts, and compre-
hensively deals with their jurisdiction and procedure. Thus, 
these two Chapters impose the duty of support, provide how 
this obligation may be enforced, the court in which it is to be 
enforced and the procedure in connection therewith. 
3 3 * *We, therefore, submit that since we are here dealing 
with the right of support and maintenance that the pro-
visions of Chapters 80 and 8 1 are applicable, rather than the 
provisions of Chapter 21 3, applying to Descents and Distribu-
tions. If we are correct in this contention, then Sections 5 269 
and 5 2 70 cannot have the controlling force and effect in this 
case as has been accorded to them by the learned Judge of the 
Trial Court. 
ASSIGNMENTS OF ERROR NOS. V and VI 
The Court erred in rendering judgment against the 
defendant for $700.00 in favor of complainant's attorneys. 
The Court erred in requiring the petitioner to pay 
to a Guardian to be appointed for Phyllis McClaugherty 
the sum of $60.00 a month, for the reason that the Court 
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was without jurisdiction to grant any allowance in her 
favor, and such allow~mce was not justified by the law 
and evidence, is excessive, and is not supported by the evi-
dence pertaining to the financial condition and situation 
of the petitioner, and is not sustained by the evidence per-
taining to the financial necessities of Phy His McClaugherty. 
It is submitted that the argument heretofore made applies 
with equal force to these Assignments and need not be restated. 
In addition to what has heretofore been said, which is appli-
cable to these Assignments, the attention of the Court is called 
to the fact that since the provisions of Chapter 80 of the Code, 
applying to desertion and non-support. are largely penal in 
their nature, that the Commonwealth's Attorney, Chief of Po-
lice, Sheriff and Probation Officers, are charged with the en-
forcement of these Statutes, and nowhere in them do we find 
any provision which authorizes the employment of pri-
34 * vate counsel, or *makes the defendant liable for the 
compensation of a private prosecutor. If the defendant 
is charged with the violation of any provisions of Chapter 80 
he is prosecuted as the law provides by the public prosecutor, 
just as any other transgressor of the law is prosecuted, and no 
provision is made creating a liability upon him for the fees of 
private counsel. Likewise we do not find any other statutory 
authority or judicial precedent for requiring a father to pay the 
counsel fees of counsel who are employed by the mother of an 
infant to sue the alleged father for support and maintenance. 
It must be bourne in mind that this is not a divorce suit, or a 
suit for separate maintenance by an estranged wife, but is a suit 
by the mother of a child, wherein she is attempting in behalf 
of the child to require the alleged father to provide maintenance 
and support. Also the record does not disclose any evidence 
supporting the amount which was allowed or dealing with the 
question of whether the work done by counsel justified this 
amount of compensation. 
Likewise, it is submitted that such evidence as was intro-
duced does nor under all the circumstances justify an allowance 
of $60.00 a month. It is true that at Pages 21 to 25 of the 
record there is some testimony by Mae Wilburn of a highly 
general character as to the financial condition of the defendant. 
Here she deals in generalities, and from this testimony an in-
ference may be drawn that the defendant is a man of consider-
able wealth. Likewise at Page 40 P. C. Wilburn, brother of 
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Mae Wilburn, indulges in generalities as to the wealth of the 
defendant. Again at Page 67 Mae Wilburn speaks briefly of 
the financial condition of the defendant back in the year 
3 5 * 193 4, at the time she was * Committee for him, when in 
such capacity she received $139,000.00 of the defend-
ant's money. Of this $139,000.00, she turned back to him 
$60,000.00 wben she ceased to be his Committee, leaving $79,-
000.00, which she spent during her tenure of office as Com-
mittee, and so far as the record in the case at bar is concerned 
of the $79,000.00 accounts for the purchase of a piece of prop-
erty for $2.2,500.00 and about $3600.00 worth of furniture. 
Of the $60,000.00 which she did turn back to the defendant 
when she was discharged as Committee, she re-collected $8,-
000.00 in the slander suit referred to in the stipulation and at 
Pages 70 and 71 of the record. As contrasted with these gen-
eral statements on the part of Mae Wilburn and her brother, 
at Pages 80 to 83 the defendant testified as to the $300.00 
monthly salary which was paid to Mae Wilburn during a por-
tion of the time during which they were living together, which 
salary he said commenced at approximately $50.00 a month 
and worked up to $300.00 a month. Also (R-82) he des-
cribes how Mae Wilburn had accumulated money, stocks and 
r(al estate to an extent in excess of $28,000.00. At Page 90, 
et seq., the defendant testified, how at the instance of Mae Wil-
burn he was incarcerated in the Shepherd & Enoch Pratt Hos-
pital for mental diseases, how she succeeded in keeping him there 
for a long time, and his efforts which finally resulted in ob-
taining his freedom, being declared sane, and extricating him-
self from the enforced confinement into which he had been en-
gineered by Mae Wilburn. He was in this mental institution for 
18 months and 25 days. 
Commencing at Page 98 of the record to Page 116, the 
defendant comprehensively deals with his Estate and his 
3 6 * obrgations. It is submitted that when this testimony is 
read that instead of it showing him to be a man of con-
siderable means, that he could hardly be said, in view of all of 
his obligations, to be enjoying even comfortable circumstances. 
That it has been necessary from time to time for him to dispose 
of a good deal of his property; has had to borrow money on his 
life insurance policies and other property which he owns. That 
the house referred to in the testimony as "Wasena Hills" (which 
was bought by Mae Wilburn during the time she was Com-
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mittee, without the consent or knowledge of the defendant) 
instead of being at this time a tangible asset of great value, due 
to its size and expensive upkeep, is actually a liability. As to 
this property the evidence also shows that while it may be a 
rather palatial residence, the costs of keeping it up, is entirely 
out of proportion to the financial condition of the defendant; 
that it is a class of property, the present value of which is en-
tirely out of proportion to its original cost; the defendant does 
not have the income to keep it up as it should be kept, and in 
fact it is a "white elephant" so to speak, which Mae Wilburn 
purchased with the defendant's money while he was incarce-
rated in the Shepherd & Enoch Pratt Hospital. When he was 
liberated she turned it back to h!m, with results in his being left 
with a palatial residence, the maintenance of which is entirely 
out of proportion to his income and which the evidence dis-
closes at the present time he cannot dispose of for anything like 
its original cost. It is submitted that when this evidence is 
analyud it completely refutes the highly generalized statements 
of Mae Wilburn, and her brother, that the defendant is a 
3 7* man of means, or that he is * financially able to pay as 
much as $60.00 a month for the support and maintenance 
of Phyllis McClaugherty. 
So far as evidence pertaining to the financial necess1t1es 
of Phyllis McClaugherty are concerned, the only evidence which 
we can find in the record pertaining thereto, is that at Page 3 1, 
which is as follows: 
"Q. Is Phyllis in school at this time? 
A. Yes, sir. 
Q. What grade is she in? 
A. Seventh. 
Q. Has she been able to have the advantages that 
are due a daughter of a man worth as much as J. W. Mc-
Claugherty? 
A Ne, sir." 
It is submitted that this evidence falls far short of sub-
stantiating a decree requiring the payment of $60.00 a month 
for support and maintenance of a child, when the financial con-
dition of the alleged father is considered. If there is other evi-
dence in the record which shows that it is necessary to pay this 
much per month for her support, we have been unable to find 
it. 
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In conclusion it is respectfully submitted that notwith-
standing the charges, counter-charges, and re-criminations which 
may have beset the associations of the complainant, Mae Wil-
burn, and the defendant, J. W. McClaugherty, that in its final 
analysis this record presents a case wherein the Circuit Court of 
Roanoke County was without jurisdiction, but that in any 
event there is no legal liability upon the defendant; and 
3 8 * that the decree of the *Trial Court should be reversed 
and the bill dismissed at the costs of the complainant. 
PRAYER 
In consideration whereof your petitioner prays: 
( 1) That he may be awarded an appeal and supersedeas 
to the decree entered by th~ Circuit Court of Roanoke County, 
Virginia, o~ December 14th, I 940, and that for the errors 
herein assigned the decree may be reviewed and reversed by this 
Honorable Court, and that the complainant's bill should be 
dismissed at her costs. 
(2) Petitioner respectfully requests that his counsel may 
be allowed an opportunity to state orally their reasons why an 
appeal should be granted. 
(3) - Petitioner avers that a copy of this petition was de-
livered on the 11th day of April, 1941, to Walter H. Scott, 
Esquire, and W. Warren Dickerson, Esquire, counsel for com-
plainant, Phyllis McClaugherty, who sues by her next friend, 
Mae E. McClaugherty, and that this Petition is to be filed with 
Justice Herbert B. Gregory, of this Court. 
(4) That in the event an appeal is awarded petitioner 
requests that this petition be printed with the record in lieu of 
an opening brief in his behalf. 
And your petitioner will ever pray, etc. 
J. W. McCLAUGHERTY, 
T. WARREN MESSICK, 
HARVEY B. APPERSON. 
SAMUEL R. PRICE. 
Counsel for Petitioner. 
By Counsel. 
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39* *CERTIFICATE 
We, Samuel R. Price, T. Warren Messick and Harvey B. 
Apperson, Attorneys of the City of Roanoke, Virginia. and 
Attorneys at law practicing in the Supreme Court of Appeals 
of Virginia, do certify that in our opinion there is error in the 
decree herein complained of. and that for said error the said de-
cree should be reviewed by the Supreme Court of Appeals of 
Virginia. 
GIVEN under our hands this the I I th day of April, 1 94 I. 
SAMUEL R. PRICE, 
T. W. MESSICK, 
HARVEY B. APPERSON. 
Filed 4- 1 I -4 I 
H. B. G. (per R. F.) 
June 9, I 94 I. Appeal and supersedeas awarded by the 
Court. Bond $300.00. 
M.B.W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Thurston L. Keister, Judge of 
the Circuit Court for the county of Roanoke, Virginia, on the 
14 day of Dec., I 940. 
Phyllis McClaguherty, who sues by her next 
friend, Mae E. McClaugherty 
vs. 
J. W. McClaugherty 
Be it remembered that heretofore, to-wit, in the Clerk's 
office of the said Court, came the compl,ainant, by her attorney. 
and filed her memorandum, and sued out her summons in chan-
cery against the defendant, on the 29th day of March, 193 9, 
which summons was duly executed and returned to the said 
clerk's office as required by law, and at the first April Rules, 
1939, filed her bill. which is in the following words and fig-
ures, to-wit: 
BILL 
Humbly complaining, your complainant, Phyllis Mc-
Claugherty, an infant under the age of 2 I years, who sues by 
her mother and next friend, Mae E. McClaugherty, 
page 2 ] would respectfully show unto this Honorable Court 
the following statement of facts, to-wit: 
r. That on August 7, r 9 r 2, in the City of Norfolk, Vir-
ginia, Mae E. Wilburn, whose full name is Mae Elizabeth Wil-
burn, of the City of Roanoke, Virginia, and J. W. McClaugh-
erty, whose full name is James William McClaugherty, of the 
City of Roanoke, Virginia, were lawfully married and from 
that time until the 19th day of September, 1935, the said Mae 
E. McClaugherty and J. W. McClaugherty resided together as 
husband and wife in the City of Roanoke, Virginia. 
2. That on the 10th day of February, 1927, the under-
signed Complainant, Phyllis McClaugherty, was born of said 
marriage in the City of Roanoke, Virginia, as will appear from 
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the Birth Certificate of· the Bureau of Vital Statistics of Vir-
ginia, attached hereto and made a part of this Bill, the same as 
if set out in extenso, to which exhibit reference is hereby made. 
3. That during the latter part of r 934, J. W. Mc-
Claugherty, father of your complainant, abused, mistreated, and 
insulted Mae E. McClaugherty, mother of your complainant, 
your complainant, and her oldest sister, Edwina McClaugherty, 
to such an extent that it became unsafe for them to continue to 
live at the home of your complainant's father; that he threat-
ened their lives and forced your complainant, her mother, and 
sister to leave his home, leaving all of their clothes and other 
property at his home, and without making any provisions what-
scever for the support and maintenance of your complainant. 
page 3 ] 4. From the time she was forced to leave the home 
of the defendant until the present time, the defend-
ant has made no provision whatsoever for the support of your 
complainant, and she has been compelled to live upon her rel-
atives, including her mother, her sister, and her brother-in-law, 
and but for the charity and generosity of these parties and other 
parties, she would have been in dire, necessitious and destitute 
circumstances long ere this. 
5. That her relatives who have made provision for her 
support since she was driven from her father's home by her 
father are ~10 longer in a position to continue to care for her and 
to furnish her with the necessary food, clothing, and other neces-
sities of life to which she is entitled and which under the law 
the defendant, J. W. McClaugherty, her father, is required to 
furnish her. 
6. That the defendant, J. W. McClaugherty, is a man of 
considerable means. That part of his estate consists of his resi-
dence, which is just outside of the city of Roanoke, Virginia, 
which is one of the finest homes in Roanoke County, and of an 
estimated value of $35,000.00. That he owns property in 
Raleigh Court, Roanoke, Virginia, of an estimated va°lue of $8,-
000.00, and property in the City of Richmond, Virginia, of an 
estimated value of $10,000.00, that he owns other personal 
property, such as stock, bonds, insurance policies, etc., the value 
of which your complainant does not know, but of which she 
is informed and verily believes to be the sum of at least $25,-
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000.00. That your complainant's father is living 
page-<''4 ] in his own home, the estimated value of whic.h is 
t $35,000.00, catered to by servants, and enjoys the 
~leatest luxuries and comforts of life while your complainant 
r lacks even the bare necessities of life and an opportunity to' ac-
quire the education and training which a daughter of a man 
of such means is entitled to enjoy, but on the contrary. has 
been forced to accept the charity and generosity of her rel-
atives, which has humiliated her to a great extent. 
7. That the claimant's mother, Mae E. McClaugherty, 
has undertaken to care for and support your complainant with 
all of the means at her disposal, but recently has exhausted her 
resources to such an extent that she is unable at this time to 
further continue the support of your complainant. 
8. That your complainant's health has not been of the 
best for the past six or eight months, and even at this time is 
in need of medical treatment. That your complainant cannot 
go to the home of her father and demand that he support her 
due to the fact that her father is subject to spells, he having been 
at one time adjudged insane and having spent two years in a 
sanatorium; that his mind even at this time is impaired to such 
an extent that it would not be safe for your complainant to 
live at the home of her father, and, further, that your com-
plainant needs the care and kindness of her mother. 
9. Your complainant believes that she has a right to 
come into this Court of equity and good conscience and ask that 
the defendant be required to make provisions for her mainten-
ance, support, education, and medical care. 
page 5 ] 1 o. In consideration of all of which and inasmuch 
as your complainant is remediless in the premises, 
save in a Court of equity and in good conscience wherein such 
matters ar~ recognizable, your complainant prays that the de-
fendant, J. W. McClaugherty, may be made a party to this bill 
and be required to answer same, but not under oath, answer un-
der oath being hereby waived. That provision may be made 
for her support during the pendency of this suit; that the Court 
may direct the defendant to provide for her maintenance and 
support until she has reached the age of maturity or until the 
further order of this Court. That all proper orders, decrees, 
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and accounts may be directed and taken, as may be proper, and 
that a reasonable attorney's fee, including temporary attOL .. 1ey's 
fee, may be awarded to the attorneys for the complainant for 
representing her in this suit: that the defendant may be requ1'=t·::. 
ed to furnish Court costs and cost of depositions to your com-· , 
plainant for the purpose of conducting this suit and asserting 
her legal rights. That the care and custody of your complain-
ant may be awarded to her mother or to such other person as 
to the Court may seem proper, and that all such other, further 
and general relief may be afforded to your complainant as her 
wants may require or to the Court may seem equitable and just. 
And your complainant may every pray. 
PHYLLIS McCLAUGHERTY, who 
sues by her mother and next friend, 
MAE E. McCLAUGHERTY 
By MAE E. McCLAUGHERTY 
W. WARREN DICKERSON 
Attorney. 
WALTER H. SCOTT 
Attorney. 
page 6 ] CERTIFICATE OF BIR TH 
COMMONWEAL TH OF VIRGINIA 
7442 
Bureau of Vital Statistics 
State Board of Health 
Registration District No. 2800. Registered No. 197 
(For use of local registrar) . 
City of Roanoke, Va. No. Jefferson Hospital 
(If birth occurs in a hospital or other institution, give name of 
same instead of street and number). 
FULL NAME OF CHILD: Phyllis Ann McClaugherty 
(Do not write in this space if child is not yet named; make 
supplement report as directed). 
BOY OR GIRL: Girl. 
ARE PARENTS MARRIED: Yes. 
DATE OF BIRTH: Feb. 10, 1927. 
FULL NAME-FATHER: James William McClaugherty. 
FULL NAME BEFORE MARRIAGE-MOTHER: Mae 
Eliza beth Wilburn. 
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PRESENT ADDRESS: 421 - 7th St. S. W. 
WHITE OR COLORED-Father: White. Age: 40. 
WHITE OR COLORED-Mother: White. Age: 33. 
BiRTHPLACE-Father: Botetourt Co., Va. 
BIRTHPLACE-Mother: Giles Co., Va. 
OCCUPATION-Father: Merchant. 
OCCUPATION-Mother: Wife. 
Did you use drops in the Baby's Eyes: Yes. 
Number of children of this mother now living: 2. 
Number of children of this mother born alive and now dead: o. 
Number of children of this mother stillborn: 1. 
CERTIFICATE OF ATTENDING PHYSICIAN 
OR MIDWIFE 
page 7 ] I hereby certify that I attended the birth of this child. 
who was born alive at 5 :30 P. M., on the date above 
stated. 
DOCTOR: Geo. S. Hurt. 
ST A TE WHETHER PHYSICIAN OR MIDWIFE: Physician. 
ADDRESS OF PHYSICIAN OR MIDWIFE: Roanoke, Va. 
FILED: Feb. 12, 1927. 
C. B. Ransome, Local Registrar. D. 
( On the reverse side of said Birth Certificate appears the 
following) : 
ST A TE OF VIRGINIA, 
CITY OF RICHMOND: 
I hereby certify that the obverse is a copy of a certificate of 
the birth of Phyllis Ann McClaugherty, required by law to be 
filed in the office of the State Bureau of Vital Statistics: that 
the original thereof is filed in the office; that I have compared 
said copy with such original, and that it is a correct transcript 
therefrom and of the whole thereof. 
WITNESS my hand and seal of the State Bureau of Vital 
Statistics at Richmond, this 27 day of March, 1939. 
DECREE 
ESTELLE MARKS, 
Asst. State Registrar. 
This cause came on this day (May 6th, 1939) to be heard 
upon the motion of the defendant, J. W. McClaugh-
Supreme Court of Appeals of V~ia 
page 8 ] erty, to file his demurrer and answer herein, which 
leave is granted and said answer and demurrer are 
according! y filed. 
DEMURRER AND ANSWER 
In the said clerk's office, on the 6th day of May, 1939, 
came the defendant, by counsel, and filed his demurrer and 
answer, in the following words and figures, to-wit: 
The demurrer and answer of J. W. McClaugherty, res-
pondent, to a bill of complaint exhibited against him in said 
court by Phyllis McClaugherty, who sues by her next friend, 
Mae E. McClaugherty. 
This respondent demurs to the said bill of complaint and 
says that the same is not sufficient in law, and without waiving 
said demurrer, but on the contrary insisting upon the same, and 
upon any other just exceptions which he may have to said bill 
of complaint, and for answer to said bill of complaint, or so 
much thereof as he is advised it is necessary and material for 
him to answer, answering says: 
( I) This respondent denies the allegations contained in 
paragraph numbered ( 1) of said bill. 
(2) That this respondent admits that the birth certifi-
cate referred to in Paragraph numbered (2) of said bill states 
that a female child, to-wit: Phyllis McClaugherty, was born in 
the City of Roanoke, but this respondent denies that said child 
was born of the marriage referred to in said certificate, as this 
respondent denies that any marriage was ever con-
page 9 ] tracted between him and Mae E. McClaugherty. as 
is stated or may be inferred from said birth certifi-
cate, and this respondent further denies all allegations of said 
paragraph numbered ( 2) of said bill, and other allegations of 
said bill which either expressly or by implication are intended 
to be allegations to the effect that any marriage was ever con-
tracted between him and the said Mae E. McClaugherty. 
(3) This respondent denies the allegations contained in 
paragraphs (3) and (4) of said bill. 
(4) This respondent denies those allgations of Paragraph 
No. 5 of said bill which allege that Phyllis McClaugherty was 
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driven from his home by him, but this respondent is not ad-
vised as to the truth or falsity of those allegations of said para-
graph as allege that relatives of said Phyllis McClaugherty are 
no longer in a position to continue to care for her and to fur-
nish her with the necessary food, clothing and other necessi-
ties of life, and this respondent calls for strick proof of all of 
such allegations as are intended to affect his interest. This res-
pondent further says that if said bill intends to include Mae E. 
McClaughtrty as one of the relatives of Phyllis McClaugherty, 
then so much of said allegations as are intended to include said 
Mae E. McClaugherty are untrue, as this respondent avers that 
the said Mae E. McClaughuty is of sufficient financial means 
to support and care for the said Phyllis McClaugherty, if she 
the said Mae E. McClaugherty desires to support her. This 
respondent further denies those allegations of said paragraph 
as allege that he is liable for the support, maintenance and neces-
sities of life of Phyllis McClaugherty, and also de-
page Io ] nies those allegations of said paragraph as allege 
that Phyllis McClaugherty was driven from his 
home by him, and avers that he is under no legal obligation to 
support th'! said Phyllis McClaugherty. 
(5) That as to those allegations of Paragraph number-
ed ( 6) as deal with the financial standing and property own-
ed by this respondent, he calls for strict proof of all of such 
allegations as affect his interest and says that his financial stand-
ing, the property he owns or does not own, or its value, or ex-
tent, are matters and things in which the complainant has no 
interest, nor has the complainant any right to inquire into or 
have an adjudication by this Court of any of said matters, un-
less a valid and legal marriage was heretofore contracted be-
tween this respondent and the said Mae E. McClaugherty, which 
this respondent denies. That this respondent calls for strict 
proof of all the allegations of said paragraph numbered ( 6) as 
allege that the complainant lacks the bare necessities of life and 
an opportunity to acquire an education, and has been forced to 
accept the charity and generosity of her relatives, which has 
humiliated her to a great extent. 
( 6) That this respondent calls for strict proof of such 
of the allegations of Paragraph numbered ( 7) of said bill as 
are intended to affect the interest of this respondent and says 
that regardless of the ability or inability of Mae E. McClaugh-
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Mae E. McClaugherty 
erty to support Phyllis McClaugherty that this is a matter with 
which he i.; not concerned, as he denies that he is under any legal 
obligation to support said Phyllis McClaugherty. 
page I I ] ( 7) That this respondent calls for strict proof 
of those allegations of Paragraph numbered (8) of 
said bill as allege that the complainant's health has not been 
good and that she is now in need of medical treatment. This 
respondent denies all of the other allegations contained in said 
paragraph of said bill. 
(8) That this respondent denies the allegations contain-
ed in Paragraph numbered (9) ·of said bill and specifically de-
nies that he is under any legal obligation to make any provision 
for the maintenance, support, education and medical care of the 
said Phyllis McClaugherty and denies that the complainant is 
entitled to any of the relief prayed for in said bill. 
And now having fully answered and specifically denying 
all allegations of said bill not in this answer specifically ad-
mitted, this respondent prays that he may be hence dismissed 
with his reasonable costs in this behalf expended. 
J. W. McCLAUGHERTY, 
By counsel. 
S. R. PRICE. 
HARVEY B. APPERSON 
Depositions of Mae E. McClaugherty, taken in the city of 
Richmond, Virginia, on the 29th day of May, 1939, to be read 
on behalf of the complainant: 
page 12 ] MAE E. McCLAUGHERTY, a witness of lawful 
age, being first duly sworn, deposes and says as 
follows: 
DIRECT EXAMINATION 
By Mr. Dickerson: 
Q. You are Mrs. J. W. McClaugherty? 
A. Yes. 
Q. What was your maiden name? 
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Mae Elizabeth Wilburn. 
How old are you? 
I am 49. 
Were you born in Roanoke, Virginia? 
No, in Giles County. I moved to Roanoke 
Mr. J. W. McClaugherty is your husband? 
Yes, sir. 
How long has he lived in Roanoke? 
Since about 1905. I first knew him in 1911. 
When were you married? 
August 19 1 2 in Norfolk, Va. 
about 
Before you married, were you living at your home? 
I was living with my mother and father. 
Were you working at that time? 
Yes, at the Norfolk and Western Railway Co. 
Do you recall what salary you were making? 
Yes, sir, $65.00 a month. 
Q. What was the occasion for being married in 
page 13 ] Norfolk? 
A. I went to Norfolk on my vacation and Mr. Mc-
Claugherty came, and we were married. 
Q. Had you been going together before? 
A. Yes, sir, we went together regularly from May 13, 
1912. 
Q. How old were you at that time? 
A. I would have been 22 in November. I was married 
in August. 
Q. How old was Mr. McClaughe_rty? 
A. I have never known Mr. McClaugherty's age. I think 
he was born in 1884. 
Q. Had he proposed marriage to you before you went to 
Norfolk? 
A. Often. One particular time I can remember. We 
were out driving and he got a gnat out of my eye and kissed 
me and asked me to marry him. 
Q. Do you recall how long before you were married this 
happened? 
A. This was in June and I was married in August. 
Q. Before you went to Norfolk had you planned to get 
married in Norfolk? 
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Mae E. McClaugherty 
A. No, sir. 
Q. Did you and Mr. McClaugherty arrange to go to Nor-
folk together? 
A. No, sir. I went down one night and he was coming 
the next night. 
Q. Did you know that he was coming down? 
A. Yes, I knew he was coming. 
page 14 ] Q. On what day did you leave Roanoke to go to 
Norfolk? 
A. August 5th on the mid-night train. 
Q. Where did you stay while in Norfolk? 
A. At the Lorraine Hotel. 
Q. Mr. McClaugherty came down the next day? 
A. He left on the mid-night train August 6th and got 
there August 7th. 
ried? 
Q. Where did he stay? 
A. He stayed at the Lorraine Hotel. 
Q. Do you recall under what name he registered? 
A. He registered as E. J. Wilburn. 
Q. Did you occupy separate rooms at the hotel? 
A. Yes, sir. 
Q. Do you recall what time of the day you were mar-
A. Between four and five o'clock in the afternoon. 
Q. Had you discussed marriage before that? 
A. We discussed it once in Roanoke-but not to get 
married in Norfolk. 
Q. How was the subject brought up in Norfolk? 
A. He came in one day and had a license to get married. 
Q. In other words he had the license with him and asked 
you to become his wife. Did you consent? 
ried. 
A. I had already consented and we went ahead and mar-
Q. Do you know where you were married in Norfolk? 
A. Somewhere close to the hotel. 
Q. Do you remember how many blocks away from the 
hotel, or in which direction? 
page 15 ] A. I remember we turned to the left as we went 
out of the hotel on Granby Street, and that is as 
much as I remember. 
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Q. Did you know before whom he was taking you to 
stt married? 
A. I did not know. I knew we were going to the preach-
er's, but I did not know who. 
Q. Had you ever visited in Norfolk before that time? 
A. I had never stayed in Norfolk. I had been to Ocean 
View and Newport News. 
Q. Were you familiar with streets and places in Nor-
folk? 
A. No, sir. 
Q. Do you know whether or not Mr. McClaugherty was 
familiar with Norfolk? 
A. I think he was because he used to go there when he 
was working for the Virginia Supply Company. 
Q. Did you read the license which he said he had? 
A. Yes, sir. 
Q. Do you recall which clerk's office issued the license? 
A. No, sir. 
Q. Do you recall who signed the license? 
A. No, sir. 
Q. When you went to this home to get married who was 
there? 
A. A lady, the preacher who married us, and someone 
else, I could not see who. 
Q. Do you know if the lady was the preacher's wife? 
A. She was supposed to be. 
Q. Did you go into the house with Mr. McClaugherty 
and meet the preacher at first? 
page 16 ] A. Yes, sir. 
Q. Did you have a ring ceremony? 
A. Yes, I was married with the preacher's wife's ring. 
Q. What was the apparent age of the preacher? 
A. I suppose he was 65 or 70 years old. 
Q. Did you inquire of what denomination he was? 
A. No, sir, it was the first time I had seen anyone get 
married and I did not know it was necessary. 
Q. Did the preacher read the usual marriage ceremony to 
you and Mr. McClaugherty? 
A. He read out of a book like a Bible. 
Q. Did both you and Mr. McClaugherty answer ques-
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tions in regard to whether or not you took each other for hu~-
band and wife? 
A. Yes, sir. 
Q. Did you both answer yes to this question? 
A. Yes, sir. 
Q. After the ceremony was over did the preacher give 
you any evidence of marriage? 
A. He gave us a certificate. 
Q. Do you recall the preacher's name? 
A. Yes, sir. It is the only name I do remember. It was 
T. A. Taylor. 
Q. What became of the marriage certificate which he 
gave ·you? 
A. Mr. McClaugherty thought if we were to keep the mar-
riage a secret we would tear the certificate up, and 
page 1 7 ] we did. 
Q. Did you agree to keep the marriage a secret? 
A. Yes, until Christmas. We were going to make it 
known then. 
Q. Was there any particular reason for keeping it a secret? 
A. I wanted to work and he wanted to work. 
Q. Where was he working? 
A. He had a store on Second A venue. 
Q. Did he own the store? 
A. He was part owner. Hubert Elliott owned part. 
Q. How long did you and Mr. McClaugherty stay at 
Lorraine Hotel? 
A. We left the next day and went to Cape Henry. 
Q. Do you recall which cottage you stayed in? 
A. Yes, Mrs. Washburn's. 
Q. How long did you stay? 
A. From August 8th to Labor Day. 
Q. How long did Mr. McClaugherty stay there? 
A. Until August 19th. 
Q. You, of course, occupied the same room? 
A. No, sir. 
Q. You occupied separate rooms? 
A. Yes, sir. 
Q. When you came back to Roanoke did you go to your 
home to live? 
A. I went there and stayed two or three days. 
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Q. Did Mr. McClaugherty come to see you there? 
A. Yes, sir. 
page 1 8 ] Q. When did you announce your marriage? 
A .. We sent out announcements that we would be 
home October, 19 I 2. 
Q. Why did you send out announcements when you had 
planned to keep the marriage a secret until December? 
A. Mr. McClaugherty told everybody we were married, 
and I was denying it, and my mother thought it best to acknowl-
edge it. 
Q. Did you start living together, as husband and wife? 
A. Yes, sir. . 
Q. When you started living together, where did you live? 
A. 608 Second Avenue, N. W. 
Q. In Roanoke, Virginia? 
A. Yes, sir. 
Q. Was Mr. McClaughertis business paid for when you 
were married? 
A. No, sir. 
Q. Was he in debt? 
A. He owed for notes to Herbert Elliott. 
Q. Was the store the only property he had of any kind? 
A. Yes, sir. 
Q. Did you continue working at Norfolk and Western 
Railway Company? 
A. No, sir, I went to work with Mr. McClaugherty in 
the store. 
Q. Do you recall when you quit working for Nor-
page 19 ] folk and Western? 
A. The last day I worked was August 3, 191 2. 
Q. In other words when you came back you did not go 
back to work? 
A. No, sir. 
Q. Why did you not go back to work? 
A. Mr. McClaugherty thought it a disgrace for girls to 
work then, and he did not want me to go back to work. 
Q. Did you go to work with him in the store? 
A. Yes, sir, he thought that was all right~ · 
Q. How long was Mr. McClaugherty a partner with Mr. 
Elliott? . :_~ 
A. I should say until about I g I 7 or 1918. 
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Q. Did you work in the store all that time? 
A. Yes, sir. 
Q. Did you and Mr. McClaugherty prosper? 
A. Yes, sir. 
Q. Did you and Mr. McClaugherty finally buy out Mr. 
Elliott's interest in the business? 
A. Yes, sir. 
Q. How many children do you have? 
A. Two. 
Q. What are their names? 
A. Edwina Mae McClaugherty, and Phyllis Ann Mc-
Claugherty. 
Q. When was Edwina born? 
A. December 16, 1913. 
Q. When was Phyllis born? 
A. February 10, 1927. 
pge 20 ] Q. Have you obtained birth certificates from the 
Bureau of Vital Stati&tics showing the birth of your 
two daughters? 
A. Yes, sir. 
Q. Have you filed them with your papers? 
A. Yes, sir. 
Q. Where was Edwina born? 
A. 608 Second Avenue, N. W. 
Q. What doctor did you have? 
A. Dr. I. E. Huff. 
Q. Where was Phyllis born? 
. A. Jefferson Hospital, Roanoke. Dr. George Hurt was 
my doctor. 
Q. Do you know who filled out the birth certificate? 
A. Dr. Huff filled out one for Edwine and Dr. Hurt for 
Phyllis. 
Q. Do you know on whose information they filled out 
the certificates? 
A. No, I do not recall whether on mine or Mr. McClaugh-
erty's? 
Q. Was Mr. McClaugherty at home and the hospital at 
the time the two children were born? 
A. He was at the hospital but not at home. We lived 
two doors from the store and he was at the store when Edwina 
was born. 
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Q. After Edwina was born did you continue to work in 
the store? 
A. Yes, sir. 
page 21 ] Q. How long did you continue to work in the 
store? 
A. Until 193 1 I think. 
Q. Because of the efforts of you and Mr. McClaugherty, 
did you accumulate quite a bit of property? 
A. Yes, sir. 
Q. Mr. McClaugherty became ill in 193 2 and it became 
necessary for you to take him to Baltimore to have medical 
treatment, did it not? 
A. Yes, sir. 
Q. Was he confined to an institution for insane people 
in Baltimore? 
A. Yes, sir. 
Q. On whose advice? 
A. John Hopkins Hospital and Dr. Kiser, and Dr. Dun-
can in Roanoke. 
Q. Were you appointed his guardian to take charge of 
his property and affairs? 
A. Yes, sir. 
Q. Was Mr. McClaugherty finally released from the hos-
pital for the insane in Baltimore? 
A. No, they did not release him. His brothers went and 
got him, and they let his brothers have him. 
Q. Did you turn over to Mr. McClaugherty all of his 
property? 
A. Yes, sir. 
Q. When did you turn over the property to him? 
A. July, 1934 or September, 1934. 
page 22 ] Q. How much cash money did you turn over to 
him? 
A. $60,000.00 
Q. What other property did you turn over to him? 
A. Wasena property. 
Q. Is that the property known as the Pace property? 
A. Yes, sir. 
Q. What did he pay for that property? 
A. $22,500.00 
Q. Was that property in Mr. McClaugherty's name? 
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A. Yes, sir. 
Q. What is it worth? 
A. I should say $50,000. He has been offered $30,000 
or $35,000 for it and would not take it. 
Q. What other property did he own? 
A. 5 o I Grandin Road, Roanoke, Virginia. 
Q. What is that property worth? 
A. He paid $22,500 for it. 
Q. What other property did he own in Roanoke? 
A. Part of 421 Seventh Street, S. W. 
Q. You have purchased that property in a partition suit 
have you not? 
A. Yes, sir. Then he has interest in Jack McClaugherty's 
Grocery Store on Patterson Avenue, S. W., Roanoke. 
Q. Do you have any idea of the value of that store? 
A. I should say his part would be $7,000.00. 
Q. What other property did you turn over to him? 
A. Ail the stock and bank books, and stocks at Ro-
page 23 ] noke Industrial Loan Corporation. 
Q. How much stock did he have? 
A. $13,500.00 
Q. Did you turn over any accounts to him? 
A. Yes, sir, about $20,000 or $22,000 worth of notes 
due him, and also accounts. 
Q. Did you turn over to him any notes that his brothers 
owed him? 
A. I did not hold any. The bank held them. One owed 
him $27,000 or $32,000 I have forgotten which, and another 
owed $4, ooo. 
Q. Had Mr. McClaugherty accumulated all this property 
since you were married? 
A. Yes, sir. 
Q. Had you helped accumulate it? 
A. Yes, sir, I worked in the store from seven in the morn-
ing until ten o'clock at night. 
Q. In addition to the property you have enumerated is 
there any other property Mr. McClaugherty has that you know 
of? 
A. He owned hotel stock in the Patrick Henry Hotel, 
about a thousand dollars worth. In Hampton Gardens in Rich-
mond, Virginia, he owns a piece of property. 
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, Q. Do you know what he paid for that property? 
A. $10,500.00 
Q. Why did he buy property in Richmond? 
A. It was for Edwina. She was married and was 
page 24 ] coming to Richmond, and he bought it to give to 
her. 
Q. Did she select this property? 
A. It was his choice. 
Q. Did he take Edwina with him when he was looking 
at the property? 
A. Yes, and Jimmy also. 
Q. Who is Jimmy? 
A. Edwina's husband. 
Q. After he had bought the Richmond property for Ed-
wina did he allow her to live in it? 
A. No, sir. 
Q. Has he ever deeded it to her? 
A. No, sir. 
Q. Do you know whether Mr. McClaugherty carries any 
insurance or not? 
A. He had $31,000 or $32,500 made payable to me 
when we lived together. 
Q. Do you know the name of insurance companies in 
which he had insurance? 
A. Virginia Life Insurance Company, Roanoke Life In-
surance Company and Kazim Temple. 
Q. Were these policies made to you as his wife? 
A. Yes, sir. 
Q. When Mr. McClaugherty came back from Baltimore 
where were you living at the time? 
A. At W asena Hills. 





A. Yes, sir. 
Did Mr. McClaugherty come to your home to live? 
No, sir, he went to his father's home. 
When you were married, did you receive wedding 
A. Yes, sir. 
Q. From numerous p·eople? 
A. Yes, sir. 
Q. Were there any parties given because of your marriage? 
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A. No, not any parties because of my marriage because .10 
one knew I was going to be married. 
Q. Have you signed deeds as the wife of J. W. Mc-
Claugherty? 
A. Yes, sir. 
Q. At his request? 
A. Yes, sir. 
Q. Do recall why Mr. McClaugherty was not drafted by 
the Government during the World War? 
A. Because he was married and had one child to support. 
Q. Do you know whether or not the information he gave 
on his draft application stated the time and place of his marriage? 
A. I am sure it did. 
Q. Did he name you as his wife and Edwina McClaugh-
crty as his child in that application? 
A. Yes, sir. 
page 26 ] Q. Did he claim you and his children as depend-
ents in filing income tax returns? 
A. Yes, sir. 
Q. Over the whole period of years? 
A. Yes, sir. 
Q. When was any question ever brought up about your 
marriage in Norfolk on August 7, 191 2? 
A. Not until after Mr. McClaugherty was confined to 
Shepherd and Enoch Pratt Hospital in Towson, Maryland. 
Q. Who first questioned your marriage? 
A. John McClaugherty was the first to mention it to me. 
Q. What did you do when he questioned the marriage? 
A. I told him he was crazy. 
Q. Did you take any steps to find out about your mar-
riage? · 
A. Yes, sir, I went to Mr. Hazelgrove, and he went to 
Norfolk, but did not get very much information. Then I got 
you to take it in charge. 
Q. Mr. Hazelgrove your attorney at that time? 
A. Yes, sir. 
Q. Was Mr. Hazelgrove or myself able to find any record 
in the clerk's office in Norfolk, Virginia? 
A. You have not found it yet. 
Q. Did I make any effort to find the preacher who mar-
ried you? 
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· A. I think you did, Mr. Dickerson. You went there one 
time to look. 
Q. Do you know whether or not I have been able , 
page 2 7 ] to locate the preacher who married you? 
A. No, I do not think you have yet. I am sure 
you have not. 
Q. Did you and Mr. McClaugherty live together at any 
time after he came back from Baltimore in July, 1934? 
A. Yes, sir. 
Q. When? 
A. Part of August and part of September, I 93 5. 
Q. Where did you live together? 
A. W asena Hills. 
Q. After he came back from Baltimore did he make· any 
provision for your support or your two daughters? 
A. No, sir. 
Q. When did you leave the home on Wasena Hills? 
A. I think it was September 19, 1935 the last time. 
Q. What was the occasion for your leaving? 
A. He grabbed me and said he was going to kill me. Aft-


















Did he make any threats to the children? 
No, sir. 
Did you go back? 
No, sir. 
Did you take the two children? 
Yes, sir. 
W<:re you afraid to go back? 
A. Yes, sir. 
] Q. Do you know whether or not Mr. McClaugh-
erty carried a gun? 
He had a gun and a black jack. 
Did he refuse to even give you and your children your 
Yes, sir. 
Did you have to sue him in order to get your clothes? 
Yes, sir. 
Has he refused to support you and either of your two 
A. Yes, sir. 
50 Supreme Court of Appeals of Virginia 
Mae E. McClaugherty 
Q. Would it be possible for you and your children to live 
in the home of Mr. McClaugherty? 
A. No, sir. 
Q. Why? 
A. Because at times Mr. McClaugherty is dangerous and 
it would never do for me to go back and I am afraid if I let Phyl-
lis go back he would take spite out on her. 
Q. Is Mr. McClaugherty a peaceful, quiet man, or troub-
lesome and very high tern pered? 
A. I would call him troublesome and high tern pered? 
Q. Where did you go to live when you left his home on 
W asena Hills? 
A. With my brother-in-law: and sister, Mr. and Mrs. R. 
S. Argabright. 
Q. Did you live there until you came to Richmond? 
page 29 ] A. I lived there until August, 1936, and then I 
went to Pat's across the street and stayed until Dec-
ember. 
Q. Is Pat your brother? 
A. Yes, sir. 
Q. Who paid your support while you were staying at 
these two places? 
A. I paid it and Mr. McClaugherty paid for Phyllis after 
being made to do it. 
Q. Did your brother bring suit against Mr. McClaugherty 
for support of Phyllis? 
A. Yes, sir. 
Q. Did he obtain through the court that support? 
A. Yes, sir. 
Q. WHen did you leave to Richmond? 
A. December, I 93 6. 
Q. What was the occasion for your moving to Richmond? 
A. I came to visit Edwina and when I got here she 
thought it best to stay with her. 
Q. When was Edwina married? 
A. January, 1936. 
Q. Who is the husband of Edwina? 
A. James Blackwood. 
Q. Do they have any children? 
A. One. 
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·· Q. Do you know how much salary Edwina's husband is 
making? 
A. $35.00 a week. 
Q. Have you and Phyllis been living with Edwina 
page 3 o ] and her husband since you came to Richmond? 
A. Yes, sir. 
Q. Have you paid to Edwina or her husband any money 
for the support of yourself and Phyllis? 
A. I have paid a little for myself. Nothing for Phyllis. 
Q. Are you able to support yourself and Phyllis? 
A. No, sir. 
Q. Has Phyllis been in need of medical care during this 
past winter? 
A. Yes, sir. 
Q. Have you been able to give her that medical care? 
A. No, sir. 










Is it known as 421 Seventh Srteet, S.W.? 
Yes, sir. 
Is that the only property you own? 
Yes, sir. 
How much rent do you get a month from that prop-
A. $65.00 
Q. Do you have to pay the ·~-keep, furnish the coal for 
the tenants and pay the interest on a $5500 loan and pay the 
taxes on that property? 
A. Yes, sir. 
Q. Is the rent enough to do all that? 
A. No, sir. 






pay the interest on this loan? 
Yes, sir. 
Do you owe $ 5 5 oo on this property? 
Yes, sir, and then some. 
Outside of that income, do you have any other in-
A. I work at the John Marshall Hotel. 
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Q. How long have you been working at the John Mar-
shall Hotel? 
A. Since October, 1938. 
Q. How much do you make a week? 
A. $10.00 
Q. Is that the only income you have? 
A. Yes, sir . 
. Q Do you know where Mr. McClaugherty is living at 
the present? 
A. At Wasena Hills, I have heard. 
Q. Does he have servants there? 
A. Yes, he has two and a boy to drive his car I think. His 
sister does his book work. 
Q. Is Phyllis in school at this time? 
A. Yes, sir. 
Q. What grade is she in? 
A. Seventh. 
Q. Has she been able to have the advantages that are due 
a daughter of a man worth as much as J. W. McClaugherty? 
A. No, sir. 
page 3 2 ] Q. Are you able, by yourself, to support your-
self and daughter? 
A. No, sir. 
Q. Do you authorize the stenographer to sign your name 
to the depositions? 
A. Yes, sir. 
And further this deponent sayeth nothing. 
(Signed) MAE E. McCLAUGHERTY. 
It is hereby stipulated and agreed by counsel for the com-
plainant and defendant in this cause, that, in view of the fact 
that the complainant introduced and concluded her evidence in 
chief before the defendant arrived, at approximately 4:45 P. 
M., that counsel for the complainant is to have the evidence of 
the witness, which has been taken, transcribed, and a copy 
thereof furnished to the counsel for the Defendant. The De-
fendant to pay the cost of such copy. 
Thereafter, at a mutually convenient time, the witness, 
Mrs. Mae E. McClaugherty shall appear at Roanoke, Virginia, 
for cross examination by Counsel for the Defendant. The De-
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fendant is to pay traveling expenses for Mrs. Mc-
page 33 ] Claugherty to Roanoke, in the sum of $ I 5.00. 
It was also stipulated and agreed that at the cross 
examination of the witness, at the time to be so agreed upon, 
Complainant is to have present a Court Reporter, to abide the 
result of this suit. 
It is further stipulated and agreed that at the time the wit-
ness is to be cross examined, Counsel for the defendant may 
then assign such objectives as that may be fixed as to the testi-
mony in chief taken, or any part thereof. 
It is further stipulated and agreed that when said witnesses 
is so called for cross examination and before her cross examina-
tion is commenced, Counsel for Complainant may further ex-
amine her in chief. 
Mr. Dickerson, Counsel for Complainant, and Messrs. 
Price and Apperson, Counsel for Defendant, stated that the 
foregoing stipulation was agreeable and satisfactory to them. 
Deposition of P. C. Wilburn, taken in the city of Roanoke, 
Virginia, on August 25, 1939, to be read on behalf of the com-
plainant: 
page 34 ] P. C. WILBURN, a witness of lawful age, after 
first being duly sworn, deposes as follows: 
DIRECT EXAMINATION 
By Mr. Dickerson: 
Q. Your name is Mr. P. C. Wilburn? 
A. Yes, sir. 
Q. What relation are you to Mae E. McClaugherty? 
A. I am a brother to Mrs. McClaugherty? 
Q. Is Phyllis Ann McClaugherty your niece? 
A. Yes, sir. 
Q. Who is the father of Phyllis Ann McClaugherty? 
A. J. W. McClaugherty. 
Q. Is your sister the wife of J. W. McClaugherty? 
A. Yes, sir. 
Q. Do you recall when they were married-the year? 
A. Mr. Dickerson, I don't know exactly, but it was along 
about 1911 or 1912. 
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Q. Do you recall the occasion of their marriage? 
A. Yes. sir. My sister was in Norfolk on vacation. and 
J. W. McClaugherty he went down to Norfolk on vacation, and 
they were married w bile there. 
Mr. Price: 
Question and answer objected to on the grounds that the 
witness does not show that this is a statement of facts and is of 
his own knowledge; it is therefore hearsay. 
page 35 ] Mr. Dickerson (Continuing) 
Q. When your sister and J. W. McClaugherty 
came back from Norfolk. did they announce they were married 
in Norfolk? 
A. Yes, sir. 
Q. And did they go to housekeeping right after they 
came back from Norfolk? 
A. No. sir. They boarded with a lady by the name of 
Mrs. Roder. then they went to housekeeping. 
Q. Where did they first go to housekeeping. 
A. On Center Avenue, N. W. 
Q. Were you living at your home at the time your sister 
was married in Norfolk? 
A. No, sir. I was married and living with my wife's 
people. 
Q. How old are you? 
A. Fifty-two. 
Q. Do you know whether or not J. W. McClaugherty 
had any insurance policies made payable to his wife. 
A. Yes. sir, he had some made payable to his wife. 
Q. Who did he name as his wife in these policies. 
A. I never saw the policies. but I have heard them talking 
about it. 
Mr. Price: 
Objected to as hearsay. 
Mr. Dickerson: (Continuing) 
Q. Just a minute-go ahead Mr. Wilburn. 
page 36 ] A. Mr. McCiaugherty told me on several occas-
ions what nice insurance he had to take care of his 
wife and children if anything should happen. 
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Q. Do you happen to recall what company he had in-
surance with? 
A. No, sir. 
Q. Did you ever work for J. W. McClaugherty and Mae 
McClaugherty? 
A. Yes, sir, I worked for them for five years. 
Q. From what time? 
A. From I 927 to 193 2. 
Q. During that period of time, did you have occasion to 
learn something in regard to their business affairs? 
A. Well, they told me that J. W. McClaugherty & Co. 
was him and his wife. 
Mr. Price: 
Objected to as gross hearsay. 
Mr. Dickerson (Continuing) 
Q. Do you mean by that that J. W. McClaugherty and 
Mrs. McClaugherty both told you that? 
A. Both of them told me, yes, sir. 
Q. Did they both draw money from the firm; or do you 
know? 
A. I cannot say. 
page 3 7 ] Q. Did Mrs. McClaugherty work m the store 
during that time? 
A. Yes, sir, she was there most of the time. 
Q. Do you know whether or not she had worked in the 
store before you went to work down there? 
A. Yes, sir, right after they were married. 
Q. What kind of a store was that? 
A. General merchandise; it was run along the order of a 
commissary. 
Q. Do you have any idea the amount of business done 
by that store each year during the time you were there? 
A. I cannot say for ~ure, because I have never seen the 
books. 
Q. Was it a big business? 
A. Yes, sir, a large business. 
Q. Do you recall when he first went into that business 
to begin with? Did he buy the store? 
A. No, sir, he worked for a commissary run by a man 
named Elliott, and then they both had it and ran it themselves. 
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Q. In other words, Mr. Elliott and Mr. McClaugherty 
bought out the commissary and ran it themselves? 
A. Yes, sir. 
Q. Was it a large store at that time? 
A. Yes, sir. 
page 3 8 ] Q. Then, after Mrs. McClaugherty and Mr. Mc-
Claugherty were. married, did she go in the store 
and start working? 
A. Yes, sir. 
Q. Do you know whether or not Mr. McClaugherty 
bought out Mr. Elliott's interest in the business? 
A. Later on he told me he bought the business out and 
said it belonged to him and Mrs. McClaugherty. 
Q. Do you know how long that was after they were 
married? 
A. No, sir, I cannot say. 
Q. Was it a great length of time, or just a short time? 
A. Well, I would say two years. 
Q. Do you know whether or not Mr. and Mrs. McClau-
gherty received any wedding presents or any gifts on account of 
their marriage? 
A. No, sir, I cannot say. 
Q. At the time Mr. McClaugherty told you about these 
large insurance policies in favor of your sister as his wife, were 
they living together as husband and wife at that time? 
A. Yes, sir. 
that? 
Q. Had they been living together for some time prior to 
A. Q. 
Yes, sir, they had a child by that time. 
How many children did they have? 
page 39 
A. Two-Phyllis and Edwina. 





Do you know Edwina's age? 
No, sir, not exactly; but somewhere between 24 and 
Q. Is Edwina married at the present time? 
A. Yes, sir. 
Q. And lives where? 
A. In Richmond, Virginia, and has one child. 
Q. Is Phyllis living with Edwina in Richmond? 
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A. Yes, sir. 
Q. Where is your sister living at the present time? 
A. With Edwina-Phyllis and her both are living with 
Edwina. 
Q. Under what name did their two children go to school? 
A. Edwina McClaugherty and Phyllis McClaugherty. 
Q. Until the time they separated, did they live together 
as Mr. and Mrs. McClaugherty all that time, continuously dur-
ing that time? 
A. Yes, sir, continuously. 
Q. Do you know when they separated-what year? 
A. In 193 5 or 1936. one of the two. 
Q. From the time of their marriage to the time they sepa-
rated, had there been any question raised by J. W. McClaugh-
erty in regard to their marriage? 
page 40 ] A. No, sir, no trouble at all. 
Q. Did you ever hear Mr. McClaugherty intro-
duce your sister as his wife to anyone? 
A. Yes, sir, lots of times. 
Q. Did she transact all business transactions with him as 
his wife? 
A. Yes, sir. 
Q. In what capacity did she work at the store? 
A. Bookkeeper. 
Q. Do you know how much Mr. J. W. McClaugherty 
was worth at the time they were married? 
A. No, sir, I could not say; he had been working on 
salary. If he owned anything, I don't know anything about 
it. 
Q. At the present time, do you have any idea what he is 
worth? 
A. Well, I would say he would be worth about $75,-
000.00. 
Q. Do you know whether or not he owns considerable 
real fState in the City of Roanoke? 
A. He owns some real estate-right valuable real es-
tate-in Roanoke County and City. 
Q. Do you know whether or not Mrs. J. W. McClaugh-
erty at the pr~sent time has any income? 
A. None as I know of. 
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page 4 I ] Q. Do you know of your own knowledge how 
Mr. J. W. McClaugherty escaped being drafted by 
the United States Government during the World War? 
A. He told me that as he was married and had one child, 
that I would have to go before he did, that I was marr~ed, but 
didn't have any children. We talked that over several times. 
Q. Who supported Phyllis McClaugherty and Edwina 
McClaugherty from the time they weze born up to the time 
your sister and J. W. McClaugherty separated? 
A. Their father, J. W. McClaugherty. 
Q. He furnished all of the groceries and necessities dur-
ing all that time? 
A. Yes, sir. 
Q. Did he furnish a home for them? 
A. Their home was in his home. 
Q. Where did they live during the majority of that time? 
A. On Center Avenue, N. W., and on 7th St. S. W. 
Q. Do you know whether or not he fulfilled all the duties 
of a father in regard to the correction of his children and their 
upkeep and their raising and education? 
A. Yes, sir, he certainly did. 
Q. During all that time? 
A. Yes, sir. 
Q. Did you ever hear him correct them when they need-
ed to be corrected, or advise them in any way when they need-
ed advice? 
page 4 2 ] A. Yes, sir. 
Q. On numerous occasions? 
A. On lots of occasions, yes, sir. 
Q. Did you visit in their home very much? 
A. Yes, sir, I used to be a regular visitor in their home. 
Q. Did they visit in your home? 
A. Yes, sir, they visited in my home. 
Q. Do you know in what relationsh: p to each other the 
general public held J. W. McClaugherty and your sister? 
A. Well, they held them as a respectable man and wife. 
Q. Did they move in the best circles of society as man 
and wife? 
A. Yes, sir. 
Q. Do you know whether or not they belonged to any 
church? 
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A. I cannot say whether they belonged to any church or 
not; but they did go to church very often at night. 
Q. Did they go together? 
A. Yes, sir, they went together. 
Q. Did their children go to sunday school during that 
time? 
A. Yes, sir, most every Sunday they went to Sunday 
school. 
page 43 ] Q. When J. W. McClaugherty and your sister re-
turned from Norfolk, did they discuss their mar-
riage in any way with members of your family? 
A. Yes, sir, they used to talk of their marriage, and what 
they were going to do later on. They talked of building a 
home-of having a home of their own. 
Q. Did you all have any reason to doubt their marriage 
in any way? 
A. No reason whatever. 
Q. Do you know whether or not any wedding announce-
ments were sent out of their marriage? 
A. I cannot say. 
Q. Do you know whether or not any public acknowl-
edgment, such as a newspaper article, or anything like that was 
published in regard to their marriage? 




By Mr. Price: 
Q. Mr. Wilburn, you were not present at this alleged 
marriage of J. W. McClaugherty and Miss Mae McClaugherty. 
were you? 
A. No, sir. 
Q. I believe you said it was about 1911 or 191 2-you 
were not certain about the date? 
A. No. sir, not certain. 
page 44 ] Q. At that time they were both residents of Roa-
noke City, Virginia? 
A. Yes, sir. 
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Q. You have never seen any marriage certificate, have 
you? 
A. No, sir. 
Q. And at this late date, you would not like to under-
take to relate any conversation that you had with J. W. Mc-
Claugherty or Mae McClaugherty either about their marriage, 
would you? 
A. All of it I cannot reme.mber distinctly from so long 
ago; but I can remember some of the conversation. 
Q. But what you do remember is that they were living 
together, and isn't your recollection largely based upon that 
fact? 
A. They came back and told us they were married and 
were going to housekeeping after boarding for a while. 
Q. Did J. W. McClaugherty tell you that? 
A. He called me to the store and said that they were mar-
ried; that he had married my sister, .and hoped it would be 
satisfactory to me; that they were married and were going to 
board for three or four months, I think he told me, and then go 
to housekeeping. 
Q. Were you working for him at that time? 
A. No, sir. I was living with my wife's people right 
across the street in front of the store. 
Q. When your sister was working in the store, he paid 
her $ 125.00 a month, didn't he? 
page 45 ] A. I don't know whether he paid her anything 
or not. 
Q. You know there is no marriage license that has ever 
been issued in the clerk's office of the Roanoke City courts don't 
you? 
A. I don't know; I cannot say. 
Q. Was any member of your family present at that al-
leged marriage? 
A. I don't know. 
Q. But, so far as you know they were not? 




Q. All the property that J. W. McClaugherty has ac-
cumulated had been accumulated since that marriage, hasn't it? 
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A. Yes, sir. 
Mr. Price: 
Q. I will ask you this further question: You know that 
she sued him as Mae Wilburn, sometimes known as Mae Mc-
Claugherty, don't you? 
A. How is that? 
Q. Do you know what name-you were present when 
the damage suit was brought and were a witness in the case; 
but you never examined the papers on which she 
page 46 ] filed suit? 
A. No, sir. 
Mr. Dickerson: 
Q. Where was your sister working at the time they got 
married? 
way. 
A. In the General Offices of the Norfolk & Western Rail-
Q. 
A. 
Did she give up that job? 
Yes, sir. 
Mr. Dickerson: 
Attorney for the plaintiff offers in evidence four deeds 
recorded in the clerk's office of the Hustings Court for the City 
of Roanoke, Virginia, it being admitted by the counsel for the 
defendant that these deeds are correct and accurate copies of the 
deeds recorded in said clerk's office. 
Mr. Price: 








Thats all right. 
(The copies of deeds in question were thereupon marked 
into the record as Exhibits r, 2, 3, and 4) 
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page 47 ] Mr. Dickerson (To Witness) 
Q. Do you authorize the shorthand reporter to 
sign your name to this deposition? 
A. Yes, sir. 
And further this deponent saith not. 
P. C. WILBURN 
By H. E. WICKES 
Shorthand Reporter. 
No other witness appearing, the further taking of depo-
sitions in this matter is continued to 2:30 p. m. September 1st. 
1939, at the same place. 
H. E. WICKES, 
Shorthand Reporter. 
page 48 ] Pursuant to continuance on the 25th day of Aug-
ust, r 93 9, the further taking of depositions in this 
case set for this the rst day of September, 1939, is, by agreement 
of counsel, continued to the same time on the 5th day of Sep-
tember, r 93 9, at the same place. 
H. E. WICKES 
Shorthand Reporter. 
Pursuant to continuance on the 1st day of September, 
1939, the further taking of depositions in this matter is again 
begun this the 5th day of September, 1939, at 2:30 p. m., at 
the same place, and with the following appearances. 
W. Warren Dickerson, Esq., Attorney for the plaintiffs. 
WaltH H. Scott, Esq., Attorney for the Plaintiff. 
No appearances for the defendant. 
Deposition of R. S. Argabright. 
page 49 ] R. S. ARGABRIGHT, a witness of lawful age. af-
ter being duly sworn, deposes as follows: 
DIRECT EXAMINATION 
By Mr. Dickerson: 
Q. You are Mt. R. S. Argabright? 
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A. Yes, sir. 
Q. What relation are you to Mae E. McClaugherty? 
A. Brother in law. 
Q. How old are you. 
A. I am 49 years old. 
Q. Who is the husband of Mae E. McClaugherty. 
A. J. W. McClaugherty. 
Q. Did J. W. McClaugherty and Mae E. McClaugherty 
have any children. 
A. Yes, sir-three; two living and one born dead. 
Q. Do you know the age of Phyllis McClaugherty? 
A. I can just tell you approximately-she is eleven or 
twelve years old. 
Q. Do you remember the occasion of the marriage of 
Mae E. McClaugherty and J. W. McClaugherty? 
A. I remember the time very distinctly, because it came 
about r 4 months after I was married. 
Q. Were you present at the wedding? 
A. No, sir. 
Q. Do you know where they were married? 
page 50 ] A. Only from what I was told. The wedding 
was supposed to have taken place in Norfolk. 
Q. Did J. W. McClaugherty tell you that? 
A. He told me that on numerous occasions. 
Q. Do you rem em her the date of that marriage? 
A. It was in r 912, in the summer. I would not be posi-
tive, but I think it was· in August. Mae had taken a vacation 
-she was working in the General Offices, arid she went to 
Norfolk on vacation. 
Q. When she came back from Norfolk, was the wedding 
announced in any way, that you recall? 
A. It was announced-there was a short piece in the 
newspaper; but I cannot remember the details of it; but I do 
remember reading an announcement in the paper of it. 
Q. Did Mae E. McClaugherty and J. W. McClaugherty 
go to live together right after they came back from Norfolk as 
man and wife? 
A. Yes, sir. They lived on Second Avenue, the second 
door above his store at that time. He was running a store on 
the southwest corner of Second Avenue and 6th Street, and 
they went to keeping house the second door west of that. I 
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don't know the number of it; but I do know the house because 
I visited there right often. 
Q. Up until the past year or two, had there been in 
question whatsoever raised by anybody in connec-
page 5 1 ] tion with their marriage in Norfolk in August of 
1912? 
A. Absolutely none. Mr. McClaugherty has never men-
tioned to me one way or another anything about not being mar-
ried since this trouble came up. 
Q. Not since this trouble came up? 
A. Absolutely not. I had Mr. Claugherty out in his 
car after this trouble came up when Phyllis and Edwina and 
Mae was staying at my house, because he threatened to kill 
them,-they came to my house for protection. Mrs. McClaugh-
erty called up and asked me if she could stay at my house, and 
I told her she could. They came up to stay, and when Mr. 
McClaugherty came to my house about a week after that, and 
he said he had thought things over-he came to the house with 
Mr. A. B. David, and Mack took a notion that he wanted a 
bottle of ginger ale. He had a new car and he wanted me to 
drive it, and wanted to know if I had any ginger ale at home. 
I didn't have any, so we drove down to the Plaza on 24th 
Street and Melrose A venue. Mack commenced to talking about 
Mae not doing him right, or something of the kind. So, I 
got to talking to Mack and asked him to shut up until I got 
through talking. He said Mae had him put in the asylum. I 
told him that Mae didn't have anything to do with it-his 
brothers did; that she would not do anything until she called 
his brothers here in Roanoke, and they went up there. Mack 
denied it at first, and finally Mack told me that 
page 5 2 ] that was the trouble. Mack said that his family 
was the cause of all his troubles. 
Q. He was speaking of his family? 
A. His brothers and sisters. He said that they were try-
ing to get his money and that he was going to tell them-and 
this is his language-to go to Hell, and he was going to take 
his wife and live with her; that there was no use in breaking 
up four people on account of his family, and he was speaking 
of Mae, Phyllis, Edwina and himself. Mack broke down and 
cried in the car there like a baby; he told me his brothers were 
trying to get his money, and they were the cause of all his 
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trouble. Mack cried and said he was going to take his family 
and go away, if necessary, to get out of it. I talked to him for 
about two hours that night. 
Q. When you speak of "Mae" in your testimony, you 
mean Mae E. McClaugherty, formerly Mae E. Wilburn? 
A. Thats right. 
Q. When you speak of "Mack", you mean J. W. Mc-
Claugherty? 
A. Yes. I have been knowing him since 191 1, and it 
has always been just "Mack". 
Q. Has there been any question raised by Mr. J. W. Mc-
Claugherty as to him being the father of Phyllis McClaugherty 
and Edwina McClaugherty? 
A. Absolutely not. 
page 5 3 ] Q. Did his two daughters go to school under the 
name of McClaugherty? 
A. Absolutely. 
Q. Did he pass them as his own children? 
A. Absolutely. 
Q. Did he exercise all the duties towards them that a fath-
er should exercise? 
A. Absolutely. He was just as careful about boys who 
came over to see Edwina when she was in Roanoke. When 
they came to see her, he would call bedtime on them. He was 
careful about that. That was when they lived on Seventh 
Street. 
Q. Do you recall how J. W. McClaugherty escaped be-
ing drafted by the United States Government during the World 
War? 
A. I do, without any hesitation, because I had a child 
just a little bit younger than Edwina McClaugherty, and Mrs. 
McClaugherty's brother, P. C. Wilburn, was married at the 
time-he bad been married before either one of us, but he did-
n't have any children, and on numerous occasions I have heard 
J. W. McClaugherty laugh and tell P. C. Wilburn that he would 
have to go to the army before either one of us, on account he 
didn't have any children. 
Q. Did J. W. McClaugherty and his wife receive wedding 
presents after they were married? 
page 54 ] A. They did. 
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Q. Did you and your wife send them any wed-
ding present? 
A. We did. 
Q. Did other people send them wedding presents? 
A. I can only answer that this way: That I heard them 
say so. I cannot say definitely, because I don't remember of 
seeing them, but I do remember hearing Mae talking about some 
girl friends in the office giving them presents; but I cannot say 
definitely, because I don't remember a th:ng they got; but I re-
member hearing it. 
Q. Do you know when Mae McClaugherty had to leave 
the home of J. W. McClaugherty on account of there being 
some feeling between them? 
A. I do, but I cannot give you that very definitely. 
Q. Had he come back from the asylum? 
A. Yes, sir, it was sometime after he came back. 
Q. Do you know whether or not Mrs. McClaugherty 
and her two children have lived with J. W. McClaugherty since 
that time? 
A. Yes, he came over there and took them back home, 
and they were back there for a day or two. 
Q. Was that about two years ago, do you recall? 
A. I believe that happened in the fall of 1935, because 
I remember on account of being down with arthritis in my spine. 
Q. Do you know whether or not J. W. Mc-
page 55 ] Claugherty every threatened his family with vio-
lence? 
A. Just what I know of that is, of course, what they 
told me. 
Q. By "they", who do you mean? 
A. Mrs. McClaugherty and the children. 
Q. Did Mrs. McClaugherty and her children live at your 
home after they left the home of J. W. McClaugherty? , 
A. They did. 
Q. Did J. W. McClaugherty pay you any board for their 
keep? 
A. He paid me for Phyllis, Mr. Dickerson; I cannot be 
right positive about the others. I have it down in my book at 
home when they came there and just exactly how long they were 
there. We were paid by check, and I wrote down that he had 
paid by check; I have the exact dates on that. 
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Q. Do you know where Mrs. McClaugherty and her 
daughters are living at the present time? 
A. They are living in Richmond. 
Q. From I 9 I 2 up to the time Mr. and Mrs. McClaugh-
erty separated, were they respected citizens of Roanoke, living 
together as man and wife in a good, clean, Christian home? 
A. They were. Neighbors living right beside them on 
7th Street for a number of years, told me they had never heard 
anything at all, any question at all but that they were man and 
wife. 
page 56 ] Q. As far as the general public was concerned, 
were they always reputed to be man and wife? 
A. Yes, sir. 
Q. Did they go to Sunday School and church? 
A. Yes, they went to Sunday School, I am sure. 
Q. Do you authorize the shorthand reporter to sign your 
name to this deposition? 
A. Yes, sir. 
And further this deponent saith not. 
R. S. ARGABRIGHT, 
By H. E. WICKES, 
Shorthand Reporter. 
The Exhibits, four in number, filed with the deposition of 
P. C. Wilburn (see page 46 of this record) are attached at the 
end of this record and made a part hereof. (They are marked 
as Exhibits, 1, 2, 3, and 4, respectively). 
Depositions of Mae E. McClaugherty (Cross Examination) 
J. W. McClaugherty 
taken in the city of Roanoke, Virginia, on the 9th of December, 
I 9 3 9, to be read on behalf of the complainant. 
page 57 ] MAE E. McCLAUGHERTY, recalled for cross ex-
amination pursuant to stipulation of counsel, and 
still being under oath, deposes as follows: 
CROSS EXAMINATION 
By Mr. Price: 
Q. Mrs. McClaugherty, · in August 191 2, were you a 
resident of the City of Roanoke? 
68 Supreme Court of Appeals of Virginia 
Mae E. McClaugherty 
A. Yes, sir. 
Q. And you had been for a number of years? 
A. Yes, sir; all my life. 
Q. I believe you went to Norfolk on the 5th day of 
August, I 9 I 2? 
A. Yes, sir. 
Q. And you claim you were married in Norfolk to J. W. 
McClaugherty on August 7th, I 9 1 2? 
A. Yes, sir. 
Q. You say you read the marriage certificate? 
A. Yes, sir. 
Q. If I read your examination in chief correctly, it is your 
claim that after Mr. McClaugherty came- in the first place, 
you had no arrangements to be married in Norfolk, did you? 
A. No, sir. 
Q. And Mr. McClaugherty never mentioned anything 
about marriage until he produced the marriage certificate? 
A. Oh, yes, he did. 
page 58 ] Q. Well, on this trip to Norfolk, he didn't men-
tion the question of marriage to you until you say 
he brought in the marriage certificate? 
A. No. 
Q. And do you know by whom that was issued? 
A. No, sir, I do not. 
Q. Do you know from which court that was issued? 
A. No, sir. 
Q. You know it was not issued from the clerk of the 
court in Roanoke City? 
A. I don't know where it was issued. I don't remem-
ber where it was issued. 
Q. You claim to have read it? 
A. Yes, I read it. 
Q. Would not it have impressed you if it had been issued 
by the clerk of the court in Roanoke City? · 
A. I don't know. I don't know where it was issued. 
Q. If you read it, why don't you know where it was is-
sued from? 
A. I didn't think it was that important to remember 
that. I thought there were other things more important. 
Q. lsn' t it a fact that you know that no marriage cer-
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tificate or writing has ever been issued to J. W. McClaugh-
erty? 
A. No, I don't know that. 
page 59 l Q. You instituted a divorce suit against Mr. Mc-
Claugherty after he came back from the Shepherd 
t1 Enoch-Pratt Hospital, did you not? 
A. I think I did. 
Q. You know you did, don't you? 
Mr. Dickerson: 
We object to that question. If there is any record of a di-
vorce suit. the record of that suit is the best evidence as to wheth-
er it was a divorce suit or a separation suit. 
Mr. Price (Continuing) 
erty? 
Q. Did you bring a divorce suit against J. W. McClaugh-
A. I think I did. 
Q. In what court? 
A. Judge Berkeley's Court. 
Q. Who was your attorney? 
A. Mr. Carr and Mr. Hazelgrove. 
Q. In the prosecution or preparation of that suit for di-
vorce, did you not send Mr. Hazelgrove to Norfolk to examine 
the recordc, there to ascertain whether or not a license had ever 
been issued for your marriage to Mr. J. W. McClaugherty? 
A. I sent a number of people to Norfolk. Mr. Hazel-
grove did~' t go that I know of. He wrote down there to find 
out: but Mr. Dickerson went. 
page 60 ] Q. Your attorney in this present suit, Mr. Dick-
erson, went there and examined the records? 
A. Yes, sir. He went there to see what he could find. 
Q. Was he able to find where a license had been issued 
to you and Mr. J. W. McClaugherty? 
A. I don't think so. 
Q. You know he was never able to find it, don't you? 
A. Yes, sir. 
Q. Do you know any reason why Mr. McClaugherty 
would have registered in the name of Wilburn when he went to 
Norfolk on this trip? 
A. He told me he had reg;stered in the name of Wilburn 
for the reason he didn't want anybody to think there was any-
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thing wrong with me at all. He thought it would be nicer to 
register as my brother. 
Q. Was there something wrong in the conduct between 
you and J. W. McClaugherty that he wanted to conceal his 
identity? 
A. No, sir. I didn't conceal it myself. There was noth-
ing wrong between Mr. McClaugherty and me. 
Q. You didn't have anything to do with him registering 
in the name of Wilburn? 
page 6 r ] A. No, sir, I did not. 
Q. You did know it, though? 
A. Not until after. 
Q. How did you regi~ter in this Washburn Cottage? 
A. I registered as Mae E. Wilburn and he as J. W. Mc-
Claugherty. 
Q. How long did you stay at the Washburn Cottage? 
A. From about August 4th until after Labor Day. He 
came back to Roanoke before I did. 
Q. Did you have separate rooms at the Washburn Cot-
tage? 
A. Yes, sir, we had separate rooms. 
Q. Isn't it a fact, Mrs. McClaugherty, that you didn't 
register at all at the Washburn Cottage, and that you so testified 
to that effect? 
A. I have not testified we didn't register there, because 
we did. I don't think that question has ever been asked me be-
fore, Mr. Price. 
Q. You say you occupied separate rooms at the cottage? 
A. Yes, sir. 
Q. You testified, Mrs. McClaugherty, in a suit under the 
style of "J. W. McClaugherty vs. Mae E. Wilburn, sometimes 
called by the name of Mae E. McClaugherty," for the partition 
of a house and lot on 7th Street in Roanoke City, did you not? 
A. Yes, sir. 
page 62 ] Q. And on page 92 of your deposition in that 
case, were not you asked this question and didn't 
you make this answer: 
"-"Then we went to Cape Henry and as well as I re-
member we were not registered there. 
Q. Did not you register there as Mae E. Wilburn and he 
as J. W. McClaugherty? 
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A. No. I do not think we even registered there; that was 
not exactly a hotel, it was cottage and they did not require you 
to register." 
A. If that is in there. I made those statements and ans-
wers. It has been so long I had forgotten. 
Q. Your recollection should be as good now as rhen, 
shouldn't it? 
A. Yes. sir. 
Q. As the matter now stands. you are not positive one 
way or the other whether you registered or not at this cottage? 
A. I was positive we registered at the cottage as Mae E. 
Wilburn and J. W. McClaugherty. 
Q. You certainly didn't register as man and wife? 
A. Not at any time down there. 
Q. And you say you were married at a parsonage close 
to the Lorraine Hott! in Norfolk? 
page 63 ] A. Yes, sir. 
Q. Was anybody present but you. the preacher 
and his wife, and Mr. McClaugherty? 
A. I didn·t see anybody but Mr. McClaugherty, the 
preacher and his wife. and myself. 
Q. And you have tried to locate that preacher and his 
wife. and have been unable to locate either one of them? 
A. Yes. sir. 
Q. And you claim that this preacher delivered to you a 
marriage certificate? 
A. Yes, sir. 
Q. What did you do with it? 
A. We took it to Cape Henry and buried it in the sands. 
Q. You buried this marriage certificate in the sands at 
Cape Henry? 
A. Yes, sir. 
Q. How old were you at that time? 
A. I lacked two months of being twenty-two. 
Q. And you were married to this man. and to keep it a 
secret you were willing to destroy the evidence of that mar-
rias;!e ;is shown by this marriage certificate? 
A. I was not willing to: but Mr. McClaugherty thought 
it best to keep our marriage a secret. 
page 64 J Q. If you had kept that marriage certificate in 
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your possession, there would not have been any 
necessity for this suit, would it? 
A. There would not have been all this trouble. 
Q. You have not b:een able to produce any marriage cer-
tificate or a copy of any marriage license showing you were ever 
married to J. W. McClaugherty, have you? 
A. No, sir, not able to produce anything. 
Q. And you and your counsel have made every effort 
you could to locate this marriage license? 
A. Yes, sir. 
Q. Have you had the records in Roanoke City examin-
ed-
A. I don't know whether they were examined or not. 
Q. -as to whether or not a marriage license was issued 
from this source? 
A. I turned it over to my attorney, and he did his best 
to find it. 
Q. And was unable to find it? 
A. Yes, sir. 
Q. At the time you say you were married-just previous 
to that-you had been employed by the Norfolk & Western 
Railway? 
A. Yes sir. 
Q. At what salary? 
A. $65.00 per month. 
page 6 5 ] Q. Then you returned to Roanoke and w~nt to 
work for J. W. McClaugherty? 
A. It was along the first of Decem her before I went to 
work for him. 
Q. How long did you work there? 
A. Eighteen years. 
Q. And he started you at a salary of what? 
A. I doa't remember the salary. The first money he 
gave me was $30 to deposit for a Christmas savings account. 
I don't remember what my ~alary was; I would not like to say. 
Q. Until it finally amounted to $26,000.00? 
A. I don't r,emember that. He has my books. 
Q. Don't you remember you had on deposit in the sav-
ings department of a bank in Roanoke approximately some 
$26,000.00 in your own name? 
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A. I don't know whether it was $20,000 or $26,000; it 
has been so long since I saw my books. 
Q. What became of it. 
A. I supported the family with it. 
Q. With this $26,000? 
A. I sent the children to school. 
Q. Didn't Mr. McClaugherty send Edwina to school? 
A. I think he gave her $200 when she was going to Roa-
noke, College. And, it took clothes to go to school. 
page 66 ] Q. And that is how you spent the $26,000? 
A. I spent it for food and in various other ways. 
I had two automobiles-three automobiles in that liength of 
time; the one he is driving now, and the Franklin car. 
Q. And you also had a half interest in this house and 
lot on 7th Street, S. W., Roanoke, Virginia? 
A. Yes, sir. 
Q. I believe that property was sold at public auction for 
about $8500? 
A. $8200, as well as I remember. 
Q. I believe you are correct. And you now own that 
property? 
A. Edwina owns it. 
Q. Do you own any property? 
A. No, sir. 
Q. You had Mr. McClaugherty sent to the Shepherd & 
Enoch Pratt Hospital in Maryland, didn't you? 
A. The doctors had as much to do with it as I did. 
Q. But, the fact remains that you went down and filed 
a petition. and had attorneys to represent you in the matter, and 
had him committed to that hospital? · 
A. I did. 
Q. And then you were appointed his Committee? 
A. Yes, sir. 
page 67 ] Q. And after you were appointed as his Com-
mittee, you supported yourself and those two girls, 
Edwina and Phyllis, out of his tstate, did you not? 
A. As well as I remember, I got $200.00 twice. I lived 
here and kept working. 
Q. Did you take out a regular allowance to support the 
family? 
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A. For only two months. 
Q. It didn't come out before that? 
A. That was in June and July. It has been so long I 
cannot think back that far. 
Q. How long were you Committee for him? 
A. From April 7, 1932 to July 19, 1934. 
Q. As his Committee, how much money was turned ov-
er to you? 
A. $139,000, I think. 
Q. And how much money did you turn back to him? 
A. $60,000. 
Q. Meantime, you purchased this piece of property for 
$22,500 out of this money? 
A. Yes, sir. 
Q. And bought about $7,000 worth of furniture? 
A. I don't think it was $7,000 worth. 
Q. What amount was it? 
A. About $3 600 worth. 
Q. And paid for it out of Mr. McClaugherty' s 
page 6 8 ] money? 
A. Yes, sir. 
Q. And took the property in his name? 
A. Yes, sir, took the property in his name, and the furni-
ture in his name. 
Q. Who else lived in that piece of property after you 
moved over there, before Mr. ·McClaugherty was adjudged in-
competent? 
A. Charles McClaugherty lived there for a long time, 
and then my brother came from Lynchburg, and I had him to 
live out there with us; and after that we had Mr. Enfield and 
Mr. Davis. 
Q. As boarders? 
A. Yes, sir. 
Q. Did Mr. Enfield pay any board? 
A. He only took breakfast with us, and paid us $25.00 
per month. 
Q. For room and board? 
A. Yes. 
Q. How long was he there? 
A. About five months. 
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Q. Was he there when Mr. McClaugherty came back to 
Roanoke City from the hospital. 
A. No, sir. 
Q. How long had he been gone? 
A. He left .our place the last of March or the I st of 
.April. 
page 69 ] Q. While Mr. McClaugherty was in this hos-
pital-in this Shephard & Enoch Pratt Hospital, 
didn't the authorities there interfere with his mail when he 
tried to send it? 
A. No, sir. 
Q. Didn't you see all the mail which was given to his 
brothers? 
A. His brothers got all the mail. 
Q. The only mail John got was bills to pay, was it? 
A. He didn't get any bills. The bills came to me. The 
bills came to me, and I sent the checks myself; some out of my 
money, and some out of his. 
Q. That was after you had given the authorities in the 
hospital instructions to send any letters to you before they per-
mitted them to be mailed? 
A. Not that I know of. 
Q. Mr. McClaugherty was transferred from the Shep-
hard & Enoch Pratt Hospital to the DeJarnette Hospital in 
Staunton, Virginia, was he not? 
A. I don't know anything about that. That was after 
I released him from the Shepherd & Enock Pratt Hospital. 
Q. How did you release him? 
A. I called up over long distance phone and told them 
to. They were not going to release him. 
Q. Who brought him to the hospital in Staun-
page 70 ] ton? 
A. I think his brothers and Dr. Dunkley. 
Q. You had a commission appointed and a habeas cor-
pus proceedings was instituted, to inquire into his sanity? 
A. Yes, sir. 
Q. And they declared him sane, didn't they? 
A. Yes, sir. 
Q. In what year was that? 
A. I cannot tell you that. It must have been in 1934. 
That is when he came home. 
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Q. After he came home and was declared sane by this 
commission, you entered a damage suit against him, did you 
not? 
A. I did. 
Q. And you sued him in the name of Mae E. Wilburn, 
sometimes known as Mae E. McClaugherty, didn't. you? 
A. I don't know how my attorneys sued. 
Q. You were present during the trial? 
A. I heard a number of times he got on the stand and 
called me Mae Wilburn. 
Q. Did you hear anybody say that the style of the case 
was Mae E. Wilburn, sometimes known as Mae E. McClaugh-
erty vs. J. W. McClaugherty? 
A. I heard it. 
Q. That that was the style of the case? 
A. Yies, sir. 
page 7 1 ] Q. And you recovered a judgment against him 
for slandering you for $ 1 o, ooo-
A. I did. 
Q. -and compromised it for $8000? 
A. I think so, yes, sir. 
Q. Did your attorneys advise you you were married to 
this man in order to bring that slander suit against him? 
A. No, sir, they did not. 
Q. How much money did you pay the Shephard & Enoch 
Pratt Hospital for taking care of Mr. McClaugherty and for 
medical attention while he was there? 
A. $60.00 a week. 
Q. That would be approximately $8000, wouldn't it? 
A. I don't know. I have never counted it up, I don't 
think it was that much though. 
Q. You said that the Shephard & Enoch Pratt Hospital 
'phoned you before they would release Mr. McClaugherty? 
A. No, sir. They didn't 'phone me; I 'phoned them. 
I called them on long distance. I didn't know his brothers w~re 
up there with a habeas corpus proceeding, and I said go ahead 
and release him, and they said I shouldn't do that. 
Q. When you called over long distance telephone, some 
one of the doctors or some person there representing the Shep-
hard & Enoch Pratt Hospital told you that Mr. McClaugherty' s 
brothers were down there and were going to have him released 
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under a habeas corpus, and you told him that was not neces-
sary, for them to go on and release him, and they 
page 72 ] advised you not to take that position? 
A. Yes, sir. 
Q. And you, acting on advice of counsel, had him re-
leased? 
A. Yes, sir. 
Q. But the fact remains that you filed a petition to have 
him adjudged insane. and he was adjudged insane, and you 
were appointed as his Committee, and the hospital wouldn't 
release him until you gave your consent? 
A. I didn't have Mr. McClaugherty put in the Shephard 
& Enoch Pratt Hospital. John McClaugherty and Dr. Dunk-
ley was as much responsible for him being put there as I was. 
I took him to John Hopkins Hospital. 
Q. The fact is, though, they wouldn't release him until 
you gave your consent. Isn't that true? 
A. Yes, sir. 
Q. And you finally gave your consent? 
A. Yes, sir. 
Q. In your examination in chief, you testified that Mr. 
J. W. McClaugherty's part ownership in the Jack McClaugh-
erty Grocery Store on Patterson Avenue would be worth $ 7000. 
A. That is what I valued it. 
Q. Do you have any idea about what the status of that 
business is at this time? 
A. No, sir, I do not. 
page 73 ] Q. When you testified-I am reading from your 
~estimony which you gave in chief in this case 
which was taken in Richmond several months ago. and at that 
time you testified: 
"I should say his part would be $7,000.00." 
A. I was going by what it was worth when I was living 
with Mr. McClaugherty. 
Q. You knew, as Committee for Mr. McClaugherty, that 
the bank held about $20,000 or $21 ,ooo in notes that he was 
endorser on, and had to be paid out of the $60,000, didn't 
you? 
A. No, sir, I didn't know I had to pay them. 
Mr. Price: 
Thats all. 
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By Mr. Dickerson: 
Q. Mrs. McClaugherty, the money of your own that 
you spent for automobiles and furniture, and to help support 
your family: Does Mr. McClaugherty have an automobile now 
that you bought and paid for? 
A.· He had that the last time I heard from him. 
Q. Does he have furniture you bought and paid for? 
A. Certainly. I had $ 1900 worth that I bought and 
paid for at one time. 
Q. Does he still have the home on Wasena Hill that you 
bought for him while lie was at the Enoch Pratt 
page 7 4 ] Hospital? 
A. Yes, unless he sold it recently. 
Q. In these disbursements that you made as his Com-
mittee while he was in the Shephard & Enoch Pratt Hospital. 
did you charge any commission for handling any of those funds? 
A. . No, sir, I did not. As well as I rem em her, I paid off 
$45,000 worth of notes for Mr. McClaugherty. It has been 
so long, I don't recall the figures. 
Q. Did you pay off any money for any relatives, broth-
ers and sisters? 
A. I gave his father so much each month to take care 
of Mr. McClaugherty' s mother and father. 
Q. Did you pay off any notes at the bank on which he 
was endorser? 
A. I cannot remember doing that. 
Q. Did you contest in any way his chancery proceedings 
when he was released from Shephard & Enoch Pratt Hospital? 
A. No, sir. 
Q. Do you know whether Shephard & Enoch Pratt Hos-
pital would have released Mr. McClaugherty if you had not 
given your consent? 
A. Well, they told me he was a dangerous man, and that 
he should stay there. 
Q. Didn't they tell you they would not release him un-
less you gave your consent? 
A. They didn't tell me they would not rdease 
page 75 ] him; but they told me I should not do that. 
Q. Did they tell you that if you would consent 
they would release him? 
A. Yes, sir. 
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Q. Did you contest the matter in the Roanoke court 
when a commission was appointed to have him declared sane? 
A. No, sir. 
Q. Was there any contest to that hearing? 
A. Not any that I know of. 
Q. Mrs. McClaugherty, in your deposition you state you 
were married on August 7th, 191 2. Do you have anything to 
fix that day in your mind, so as to be positive of that date? 
A. Yes, I have my wedding ring. 
Q. Is that the ring you have on now? 
A. Yes, sir. 
Q. When was that ring bought? 
A. In October 19 I 2. 
Q. I will ask you to take off that ring and read the in-
scription inside of the ring. 
A. (reading) "J. W. McClaugherty and Mae E. Mc-
Claugherty August 7, I 912". 
Q. Have you worn that ring ever since it was given to 
you in October, I 912? 
page 76 ] A. Yes, sir, I have. I only took it off long enough 
to have them put diamond sets in it to match my 
diamond ring. 
Q. Who paid for that ring? 
A. Mr. McClaugherty. 
Q. Do you authorize the shorthand reporter to sign 
your name to this deposition? 
A. Yes, sir. 
And further this deponent saith not. 
MAE E. McCLAUGHERTY 
By H. E. WICKES 
Shorthand Reporter. 
page 77 ] J. W. McCLAUGHERTY, a witness of lawful 
age, being duly sworn, deposes as follows: 
DIRECT EXAMINATION 
By Mr. Apperson: 
Q. Are you Mr. J. W. McClaugherty, the defendant in 
this case? 
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A. Yes, sir. 
Q. The witness who just testified in this case states that 
you and she were married in Norfolk, Virginia, on August, 
7th, 191 2. I will ask you to state whether or not that is true. 
A. We were never married. 
Q. Mr. McClaugherty, were you in Norfolk about this 
time-in August-August 7th, 19 1 2? 
A. I was there in July-in July 191 2. 
Q. What was the occasion of your going to Norfolk at 
this time? 
A. She was going to Norfolk, and I had a letter from her 
asking me to come to Norfolk. 
Q. Did you go? 
A. I went to Norfolk, and she met me at the train. That 
was my second trip to Norfolk in my lifetime. 
Q. She has testified that on this trip to Norfolk, you 
produced a marriage license. Is that true? 
A. I did not. 
page 78 ] Q. She has also testified that you and she went 
before a minister and were married on that oc-
casion. Is that true? 
A. No, sir. 
Q. Did you enter into any marriage ceremony, or any 
ceremony of any natu1~e which in any way could have been 
considered as a marriage ceremony on that occasion, or any 
other time. with Mae E. Wilburn? 
A. I never have, no, sir. 
Q. How long did you stay in Norfolk at that time? 
A. I stayed there about a week. 
Q. Did you stay in Norfolk all that time, or did you go 
to some other place? 
A. No, sir, we stayed at the Lorraine Hotel, and she 
asked me to register as E. J. Wilburn instead of J. W. Mc-
Claugherty, which I did. Early the next morning we went to 
Cape Henry and stayed at the Washburn Cottage. 
Q. Do you remember whether or not you registered, or 
whether or not she registered, at the Washburn Cottage? 
A. If any registering was done, she did it herself. 
Q. You say you registered at the Lorraine Hotel in Nor-
folk under what name? 
A. E. J. Wilburn. 
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page 79 ] Q. Why did you do that? 
A. She advised me to do it' that way. 
Q. Did she remain at Cape Henry after you had come 
back to Roanoke? 
A. Yes, sir, she stayed there after I came home. 
Q. You say you had never been in Norfolk but on one 
occasion before? 
A. I went to Norfolk during the Exposition down there. 
Mr. Elliott sent me down there to bring some of the boys back. 
Q. How long were you there? 
A. Not very long. 
Q. Is that the only time you were ever in Norfolk except 
on this occasion? 
A. Yes, sir. 
Q. The witness who just testified, has testified in her 
former deposition that you were working for the Virginia Sup-
ply Company, and for that reason were very familiar with Nor-
folk. I will ask you to state whether or not that is true? 
A. I never worked for the Virginia Supply Company in 
my life. 
Q. When was the Virginia Supply Company organized, 
if you remember? 
A. About ten years ago, I should say. Eight or 
page 80 ten years ago. 
folk ·is? 
Q. Do you know where the courthouse in Nor-
A. No, sir. 
Q. Have you ever been to the courthouse in Norfolk? 
A. No, sir,_ I don't know where the courthouse is there. 
Q. Did you secure a marriage license in Norfolk, or any-
where else. for a marriage between you and Mae E. Wilburn? 
A. I never did. 
Q. She has also testified in this case that this marriage 
certificate which she claims to have received on this occasion, 
was torn up by you and her and buried in the sands at Cape 
Henry. Is that true or untrue? 
A. Untrue. 
Q. Did you, or she, or any one else, on that occasion, or 
at any other time, have a paper which purported to be a mar-
riage license or a marriage certificate? 
A. No, sir. 
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Q. She didn't have anything? 
A. If she did, I didn't see it. 
Q. At this time, in what business were you engaged? 
A. In the General Merchandise business. 
page 8 1 ] Q. Whereabouts? 
A. 533 Second Avenue, N. W., Roanoke, Va. 
Q. After you returned to Roanoke, and after Mae Wil-
burn had returned to Roanoke, did she work in that establish-
ment? 
A. No. After she returned, she went home and stayed a 
few days. 
Q. About when did she commence working in your es-
tablishment there? 
A. I don't know-probably in December 1912. 
Q. She worked there for how long? 
A. She didn't work there regularly. She would come in 
around ten o'clock and probably work until three- something 
like that. 
Q. Did she do that for a number of years? 
A. Yes, sir. 
Q. During all the time that she did this work, or any 
other work she may have done during that period, did you pay 
her for it? 
A. Paid her a salary, yes, sir. 
Q. Do you remember what salary you paid her on an 
average during the period? 
A. I cannot say positively, but finally the salary worked 
up to $300.00 per month. 
Q. Do I understand that you increased her salary from 
time to time? 
A. Yes. I think it probably started at $50. and 
page 82 ] wo1ked up to $300.00, and she accumulated some 
money, about $26,000, on her own account, and 
I gave her $2200 in stock in the Roanoke Industrial Loan Com-
pany. 
Q. At the time you went to the institution in Baltimore, 
the Shepherd & Enoch Pratt Hospital, how much money and 
other property did Mae Wilburn have? 
A. Do you mean that had belonged to me? 
Q. No, that had belonged to her; that she had accumu-
lated from her salary, and other property. 
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7th Street. and this stock in the Roanoke Industrial Loan Com-
pany. Thats the only thing I know of. 
A. She had $26,000 and half interest in the property on 
Q. Do you know whether or not this money in the 
bank account, and this stock was purchased from salary which 
she received from you for working in this store? Is that the 
source of it? 
A. In other words, I bought the house, and paid for the 
stock myself. She didn't put her money in it. 
Q. I am not talking about the house now. I am talk-
ing about the source of this $26,000 and the source of the stock 
of the Roanoke Industrial Loan Corporation. Did she get the 
$26,000 from this salary you paid her? 
A. Yes, sir. 
page 83 ] Q. How did she get the stock? 
A. By me giving it to her. 
Q. You gave it to her? 
A. Yes, sir. 
Q. And you also gave her an interest m this property 
on 7th Street? 
A. That was her half interest. It was in her name and 
mine together. 
Q. Mr. P. C. Wilburn has testified in this case, who, the 
record shows, is a brother of Mae Wilburn. He has testified 
to the effect that when you and Mae Wilburn returned from 
Norfolk, you made an announcement to the effect that you 
were married. I will ask you to state whether or not that is 
true? 
A. I didn't discuss my business with P. C. Wilburn at 
all. 
Q. The question I am asking you is whether or not any 
announcement was made of this alleged marriage. He has tes-
tified that such anouncement was made. Do you have any rec-
ollection to that effect? 
A. There was no announcement made. 
Q. Do you have any recollection of any formal announce-
ment being made by Mae E. Wilburn or anyone else? 
A. No, sir, I do not. 
Q. He has also testified to the effect: "they told me that 
J. W. McClaugherty and Company was him and his wife". 
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Did you have any such conversation as that with 
page 84 ] P. C. Wilburn? 
A. No, I did not. 
Q. Have you ever discussed your personal affairs with 
P. C. Wilburn? 
A. I have not. 
Q. He has also testified that certain wedding presents 
were given to you and Mae Wilburn on the theory that you had 
been married, and that the donors of those presents were giv-
ing you wedding presents as is done when friends get married. 
A. I didn't see any. I didn't get them. 
Q. Do you have any recollection of receiving any wed-
ding presents from anybody? 
A. None whatever. 
Q. He has also testified that you had a discuss:on with 
him about whether or not you were going to be drafted into 
the army, and that you told him you were married and had one 









It is untrue. 
Were you drafted into the service? 
No, sir. 
Did you claim exemption from the draft? 
Yes, I claimed exemption from the draft. 
In what class in the draft were you placed? 
Fourth class. 
Q. I want you to state whether or not you did make 
claims to the effect that the child you had at that 
page 85 ] time was your child--that is, a child by Mae E. 
Wilburn, whose name is Edwina? In other words, 
did you at that time, tell the authorities that you had a child by 
Mae Wilburn who was named Edwina? 
A. When I went to the exemption board, I told them 
-meantime, my brother, who had been working in the store, 
had been called to the army, and there was nobody in the store 
but myself and another man, and they put me in 4th class on 
account of running the store, and I claimed that as an exemp-
tion. 
Q. But th~re is no doubt about it, you did claim exemp-
tion from the draft on the ground you had a child. Is that cor-
rect? 
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A. That is correct. 
Q. And at that time you were living with Mae E. Wil-
burn? 
A. Yes, sir. 
Q. And it was regarded in Roanoke City that she was 
your wife? That is a fact, isn't it? 
A. Yes, sir. 
Q. No doubt about that? 
A. No, no doubt about that. 
Q. Now, P. C. Wilburn has also testified, on page 1 2 of 
his deposition, that after you had returned from Norfolk in 
r 91 2, you and Mae Wilburn each talked to him "about their 
marriage", as he expressed it. I want you to state 
page 86 ] whether or not that is true. Did you ever dis-
cuss any such question with P. C. Wilburn? 
A. I never discussed any such question with him. 
Q. The same witness also, at page r 3 of his testimony, 
has said this: 
''They came back and told us that they were married and 
were going to housekeeping after boarding for a while." 
This question was then asked the witness: 
"Q. Did J. W. McClaugherty tell you that?" 
A. He called me to the store and said that they were mar-
ried, that he had married my sister, and hoped it would be satis-
factory to me; that they were married and were going to board 
for three or four months, I think he told me, and then go to 
housekeeping''. 
Did you have any such conversation as that with the witness, 
P. C. Wilburn? 
A. I did not. 
Q. A witness by the name of Argabright has also testi-
fied in this case, stating that he is a brother-in-law of the com-
plainant-of Mae E. Wilburn-, and was asked this question: 
"Q. Do you know where they were married?" 
and his answer was: 
"A. Only from what I was told. The wedding was 
supposed to have taken place in Norfolk. 
"Q. Did J. W. McClaugherty tell you that? 
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page 8 7 ] and his answer was: 
"A. He told me that on numerous occasions." 
I will ask you to state whether or not you had any such con-
versation with the witness, Argabright? 
A. I did not. 
Q. The same witness has also testified that there was an 
announcement of this alleged marriage in the newspaper. D:d 
you ever see or have any knowledge of any such announcement 
ever being put in the newspaper? 
A. No, sir, I never saw it. 
Q. The same witness also testified, on page 20 of his 
deposition, of a long conversation with you, in which you dis-
cussed your personal and family affairs with him. I will ask 
you whether or not you had any such conversation as he has 
related on this page of his testimony? 
A. I had no such conversation with Argabright at lll. 
Q. Do you mean that you have not had any conversa-
tion with him, or that you have had no conversation with him 
about your personal affairs? 
A. I never had a conversation with him about my per-
sonal affairs in my life, that I recall. I have talked to him on 
several occasions, though. I have talked with Argabright about 
his note being dqe, on several occasions. 
Q. The same witness has also testified to the effect-on 
page 22 of his testimony-that you and he had a 
page 88 ] conversation about whether you would be exempt 
from the draft or not, and that you told him 
something to the effect that you were married and had a child, 
and he would have to go before you did. Did you have any 
such conversation as that with him? 
A. I did not. 
Q. In Mae Wilburn's testimony in chief in this case. she 
testified that she had received certain birth certificates from the 
Bureau of Vital Statistics showing the birth of her two daugh-
ters, and that she filed them with the papers in this suit. Do you 
remember ever seeing those birth certificates? 
A. I never saw them. 
Q. Did you have anything to do with making our those 
certificates, or of giving any information to anyone from which 
birth certificate could be made? 
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A. I don't know anything in the world about them. 
No one mentioned them, and I had nothing in the world to do 
with it. 
Q. Did you give any information to Dr. I. E. Huff and 
Dr. Hurt, the physicians who attended the birth of these chil-
dren? D~d you give them any information upon which to make 
up birth certificates or any other papers? 
A. I did not. 
Q. Mr. McClaugherty, I wish you would tell briefly. but 
comprehensively at least, .about the circumstances 
page 89 ] under which you entered this Shepherd & Enoch 
Pratt Hospital in Maryland. Take your time now, 
and tell the circumstances; but don't go into any unnecessary 
details. 
Mr. Dickerson: 
Objection is made to any evidence in this suit in regard to 
his stay at the Shepherd & Enoch Pratt Hospital in connection 
with this case, on the grounds that any evidence of his stay 
there or the reason for his committal there is immaterial and no 
proof whether or not Phyllis Ann McClaugherty is a daughter 
of Mae E. McClaugherty as his wife; and on the second ground 
that he was adjudged insane, and his testimony about being 
there and why he was put there would be inadmissible for that 
reason. 
Mr. Apperson: 
Counsel for the defendant in this case says that this tes-
timony is in reply to testimony introduced by the complainant 
in this suit: that the issue was opened by the complainant, and 
the defendant has a right to introduce testimony in reference 
thereto. 
page 90 ] A. Along in May, up to December, I was suffer-
ing with my side and arm, and Mae Wilburn sug-
gested going to Baltimore-the doctors down here were dumb 
and didn't know anything about my case. We left here in De-
cember 193 2 and drove into Baltimore. My brother, Jack Mc-
Claugherty. went with us. \Ve stopped at the Emerson Hotel 
that night. We stopped at the Emerson Hotel and Mae Wil-
burn got out and went into the hotel and registered for the 
rooms. Next morning it was snowing so bad and Mae per-
suaded me to go to John Hopkins Hospital. I went over there 
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and asked for a Doctor Reid-meantime, Mae Wilburn called 
our one of the girls and talked to her twenty or thirty minutes, 
and that same girl informed me that Dr. Reid was not in the 
hospital, also that a cousin of mine, Katherine Campbell, who 
was a nurse there, were not there any longer; and they were 
both off duty. I was assigned to the Malboro Apartments, and 
she signed all the papers at the time. That night they wanted 
to give me some medicine and pills, and I wouldn't take them, 
and on Sunday morning they brought in some instruments to 
give me an examination, and about nine o'clock they took all 
the instruments away and hadn't examined me at all. I went 
along until when I had finished my dinner, and that afternoon 
I complained about my spine hurting me, and the nurse inform-
ed me that my spine had been punctured. So Mae Wilburn 
'phoned for my brother to come over there, and 
page 9 r ] they all came in there, then we came on back home, 
and after getting home I was still suffering, and 
she wanted me to go back to John Hopkins, and we went back 
and they took me over to J clinic which is owned by the John 
Hopkins Hospital, and she signed all the papers there, and they 
held me there for a period of ten days. I talked to Dr. Rainey 
at this clinic, and he told me that if I wanted medical treatment, 
I was in the wrong place to get it, and suggested that I pack 
my stuff and come on home, that this woman was trying to 
get rid of me. I went down to Mrs. Dent's a boarding house 
where Mae Wilburn and Phyllis and a nurse named Bernie Hair-
ston were rooming and talked to them. Mae Wilburn had all 
my money. She had $300.00 of my money when I left Roa-
noke. I had about ten cents. She got hold of Dr. Kiser, who 
was living in Baltimore and waited on Phyllis when she was 
sick, and Dr. K1ser and she persuaded me to go to the Shepherd 
& Enoch Pratt Hospital, as it was the best hospital in the 
world. I went out there on December 25th, 193 2. I talked 
to a Mr. Martin out there, and I told him my troubles and told 
him how I was suffering, and he said it would not take me 
more than about ten days to get fixed up. Mae went in and 
signed all the papers, after talking to him for a while. She 
signed the papers; I didn't sign them; and I was assigned to a 
room that night. Next morning I looked out the windows, 
and saw bars on the windows-little fine pieces of 
page 92 ] iron. I asked them for my suit case and to give me 
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my bill so I could come home, and he said he didn't 
put me in there, and he couldn't let me out, that I was in an in-
sane asylum and that nobody could let me out but Mae Wil-
burn. 
Q. Is that the first time you were ever there? 
A. Yes, sir. So, after they told me where I was, I start-
ed writing to various ones trying to get out of there, and I did-
n't get any reply to my letters, and I found out that all my let-
ters were being sent to Mae Wilburn first. I wrote a letter to 
W. R. Kinnier, and-
Q. How long did they keep you there? 
A. Eighteen months and twenty-five days. 
Q. Did you receive any medical attention? 
A. No, sir. 
Q. Did you make every effort to get word to somebody 
to help you get out? 
A. I did everything in the world. I even offered one 
boy there by the name of Paul Salton $10,000 if he would help 
me get out. 
Q. Did you try to get word to various people living in 
Roanoke, and your brothers, and other people here in Roa-
noke? 
A. I tried to communicate with various ones. I wrote 
to Mr. A. B. Davis, and to Mr. L. W. Davis, and to Mr. Kin-
mer, and to Jesse Meadows; but all my letters were sent to 
Mae Wilburn and they didn't get them. 
page 93 ] Q. Did you ask the officers there to let you out? 
A. Yes, sir. 
Q. How often? 
A. Every day? 
Q. What reply did they give you? 
A. They said that Mae Wilburn had put me there. and 
tr..ey couldn't let me out. They said she put me there. 
Q. Who do you mean by ''she''? 
A. Mae Wilburn. There was Italian boy there, and his 
brother came to see him and got him out. His name was Jerry 
Vaytes. Meantime, he promised me if he got out, he would 
come to see my brother. He did come to Roanoke and paid 
his own railroad fare, and told my brother if he didn't get me 
out that the folks down there would kill me: so they got a writ 
of habeas corpus in Roanoke to get me out, and they tried to 
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get Mae Wilburn to get me out, and she wouldn't agree to it, 
and so my brothers and Dr. Dunkley came up to get me out and 
rerved those papers. 
Q. Do you know about what time this Italian got out 
of there and came to Roanoke to see your brothers? 
A. He came about two weeks before I did. I don't re-
call the date. He came to see by brother, Jack 
page 94 ] McClaugherty. 
Q. What did your brother do then? 
A. He went to see my other brothers, and he explained 
things to my two brothers, and the next morning they got a 
writ of habeas ·corpus. She didn't know they were going up 
there. 
Q. After you did get out of that institution, were you 
put in some other institution? 
A. Yes, in Dr. DeJ arnett' s place in Staunton. 
Q. How long did you stay down there? 
A. I stayed there a week. Dr. DeJarnette said there was 
nothing wrong with me, and turned me loose. 
Q. What did you do next? 
A. I came on home and stayed with mamma and papa. 
and they had this hearing in the courthouse in 1934. 
Q. What kind of a hearing? 
A. I went before Judge Berkeley and Dr. Reid and Dr. 
Dunkley. 
Q. Was that a habeas corpus proceeding to decide wheth-
err or not you were sane? 
A. Yes, sir. 
Q. And how did those gentlemen decide? 
A. They decided I was sane. 
Q. When you came back to Roanoke, if I understand you 
correctly, you stayed with your father. Is that right? 
A. Yes, sir. 
page 95 ] Q. How long did you stay there? 
A. After I came back, I stayed there about two 
months. 
Q. During that time, or later, did you go out to the 
house that had been purchased in your absence, on Wasena 
Hills? 
A. Yes, sir. 
Q. When was the first time you went out there? 
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A. I went out there about two months after I came home. 
Q. During those two months, had Mae Wilburn, or 
Edwina, or Phyllis, come to see you? 
A. Mae didn't come to see me at all. Edwina came to 
see me about Christmas time. I had some stuff for her and 
Phyllis for Christmas. 
Q. Did they try to do anything for you? 
A. Nothing. 
Q. Did they make any efforts to invite you to come to 
see them? 
A. None at all. 
Q. You say you went out there how long after you 
came home? 
A. About two months after. 
Q. When you finally did go out to Wasena Hills, what 
did you find there? 
A. There wasn't much for me to see. I saw Mae Wil-
burn there, and Phyllis; and when I went to go to 
page 96 ] my room to get some stuff for my sinus trouble, 
Mae Wilburn told me to get out and stay out. Bill 
Wilburn, ber brother was staying there, and about that time he 
came in, and I told him to get his things packed and get out of 
there, and he wanted to fight me, and I said "Bill, get your 
clothes packed; I want you to leave here in the morning." And, 
he said "I don't have to leave here; this property belongs to my 
sister, and you haven't a thing in the world to do with it". 
But, the next morning, he pulled out and left. When he left, 
Mae left, Phyllis left, and Edwina left; and I took possession 
of the property. 
Q. Have you had possession of it ever since then? 
A. Yes, sir. 
Q. At the time you left and were committed to this in-
stitution in Maryland, did you have any silverware, or Havi-
land china, or other personal property of that nature? 
A. The house was all torn up, and I got George Scott 
to do some cleaning up for me, and he had all the blankets dry-
cleaned and put in moth balls and boxed up, and cleaned all the 
silverware and put that away for me. Later on, George came 
to me and told me that all of this stuff was gone - all the 
blankets and all the Haviland china and rugs and 
page 9 7 ] silverware. I had 5 2 7 pieces of silverware, and 
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two barrels of Haviland china: it was all gone, and 
all the blankets and sheets. I didn't have any blankets left. 
Q. Who had taken those articles away from your house? 
A. Mae and Edwina carried the stuff off every day. 
Q. To what extent, now, did you say they dismantled 
the house? 
A. They took everything, the bed sheets, bureau scarfs, 
silverware, dishes, the small drop rugs, and some small chairs 
and small lamps. 
Q. Can you give the court anything like an estimate of 
the fair value of those articles you say were taken our by Mae 
Wilburn and her daughter? 
A. It would run around about $2,000.00. I went back 
and looked up the bills to see what the cost was on them. 
Q. Have any of those articles ever been returned to you? 
A. No, sir. 
Q. I believe you stated you have been in possession of 
this property ever since? 
A. Yes, sir. 
Q. When did you finally move there to live? 
A. In 1934. 
Q. About what time in I 934. 






Q. And you have lived there ever since? 
Yes, sir. 
Have you since married? 
Yes, sir. We were married October 24th, 1936. 
Whom did you marry? 
Thelma Orr. 
Q. Where were you married? 
A. In Dan ville, Virginia. 
Q. And do you have possession of this property at this 
time? 
A. Yes, sir. 
Q. Mae Wilburn has testified in this case that you had 
an interest in the Jack McClaugherty Grocery store and that it 
was valued at $7,000.00-your interest. What about that? 
A. I sold it in 1937. 
Q. What did you get for it? 
A. $ I 200.00. 
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Q. So the interest that she has testified was worth $7,-
000, you actually sold for $ 1200? 
A. Yes. 
Q. Did you get anything more than that for it? 
A. No, sir. 
Q. She has also testified that you have some stock in the 
Roanoke Industrial Loan Corporation to the ex-
page 99 ] tent of $13,500.00. Is that correct? 
A. I never had that much in my life. 
Q. How much do you have? 
A. $11,000.00 worth. 
Q. What do you mean by "$11,000.00 worth"? 
A. I had that number of shares. $ 1 o.oo a share, it runs 
about that, 11 o shares. 
Q. Do you know whether you could get $11,000.00 for 
it? 
A. I think there has been some sold in small blocks at 
$10.00 a share. And I think some sold for $9.00 and $9.25. 
Q. She has also testified that after she was discharged as 
Committee for you and turned your property back to you, that 
she turned back to you about $20,000 or $22,000 worth of 
notes due to you, and also some accounts. Did she, in fact, 
turn back some notes and accounts to you? 
A. I had this business on 533 Second Avenue, N. W., 
and she went and closed up that store and pulled out all the 
fixtures and the entire stock of merchandise and gave to J. W. 
McClaugherty & Company a note for $5 89.00. I have that 
note in my possession right now. 
Q. Did she ever pay that note? 
A. No, sir. 
Q. Why did she give a note like that? 
page I oo ] A. I don't know. She sold that stock of goods 
and tore all the fixtures out. 
Q. Do you have any idea of the value of that merchan-
dise which she took from that store and gave you that note for? 
A. It amounted to $4,000 or $5,000. 
Q. And she gave you a note for it for $5 89? 
A. Yes, sir. 
Q. And that note has never been paid? 
A. No, sir. 
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Q. Did she also, in fact, turn over to you some accounts 
and notes? 
A. Nothing but some little accounts and accounts she 
couldn't collect. She collected all the good accounts and notes 
and left me the little accounts. 
Q. In other words, you say that she collected all the good 
accounts and notes? 
A. Yes, sir. 
Q. Did she actually turn over to you some $20,000 or 
$22,000 worth of notes and accounts? 
A. Nothing fke that much, no, sir. And I had some of 
her brother's notes in the bank, and-
Q. Don't go into her brother's notes. I am talking now 
about the notes and accounts she claims she turned over to you 
that came from that business. 
A. She turned over some notes and open accounts. 
Q. Were they current accounts or old accounts? 
page 1 o I ] A. Old accounts. 
Q. Were the notes unpaid? 
A. Some of the notes had been paid. 
Q. She says that the amount of those notes and accounts 
was $20,000 or $22,000. Do you have any idea about how 
much they were? 
A. I think it would be around-between $4, ooo and 
$5,000, accounts and notes and all of it. 
Q. You don't think it was $22,000? 
A. I have not found that much. 
Q. If you had been able to collect those accounts and 
notes that she turned over to you, would it have amounted to 
$5,000 or $6,ooo? 
A. No, sir; some had been paid, and some were bank-
rupt, and everything else. 
Q. Have you formed any ·idea as to what the business is 
worth now? I mean, the notes and accounts you have. 
A. Anywhere from $800 to $1,000. 
Q. No more than that? 
A. No. 
Q. Have you made every effort to collect those accounts 
and notes? 
A. Yes, sir. 
Q. And you were not able to collect that much? 
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A. No. 
Q. Do you have any idea how much she collected on 
good accounts and good notes before she turned 
page I o 2 ] the rest over to you? 
A. I have no idea. She took the accounts and 
fixtures and merchandise over to her store. 
Q. Did she ever undertake to make any accounting to 
you, or pay you for what she took on this occasion? 
A. None whatever. 
Q. Except that note for $589. 
A. Except that note. She gave me that note for $589.00. 
Mr. Dickerson: 
All tbis testimony regarding what happened to this es-
tate in the Committee proceedings in the Law f1 Chancery Court 
in Roanoke, Virginia,-all this is a matter of record in that 
court and the best evidence of what happened to his mon~y. 
and that those records show that she made a proper account-
ing of all his property and money, and was properly releas·ed 
by the court. 
Mr. Apperson: 
Counsel for the defendant replies that on pages 8 and 9 
of her testimony in chief, Mae Wilburn testified as to these var-
ious items, apparently on the theory that these items evidenced 
the present net worth of the defendant, and this testimony is 
introduced in reply to that testimony. We are not 
page 103 ] attacking the settlement made by Mae Wilburn as 
Committee, but we are introducing evidence in 
refutation of that introduced by the complainant. 
Mr. Dickerson: 
We are not objecting to any evidence that goes to show 
the present worth of the defendant, but we are objecting to 
any evidence showing the dissipation of any funds by Mrs. Mc-
Claugherty, because such is not a fact, and the court records will 
sustain that fact. 
Mr. Apperson: ( continuing) 
Q. Mae Wilburn has also testified that she turned over 
to you notes of your brothers, claiming that one of them owed 
$27,000 or $32,000, and another owed $4,000. Did she, in 
fact, turn over such notes to you? 
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A. No, sir. My brother had two notes in the bank 
amounting to $20,000; two $10,000 notes, and I paid them. 
Q. She was asked this question: 
"Q. Did you turn over to him any notes that his bro-
thers owed him? 
A. I did not hold any. The bank held them. One owed 
$27,000 or $32,000, I have forgotten which, and another owed 
$4,000." 
If I understand you correctly, she didn't turn the notes over to 
you because they were held by the bank. 
page 104 ] A. Yes; they were discounted at the bank. 
Q. What happened to those notes 
A. I paid those two notes myself. 
Q. How much money? 
A. Something over $21,000 or $22,000. 
Q. After you paid the bank, what did you do m the 
transaction; did you get the notes paid? 
A. No, sir. 
Q. Have you ever been able to collect them? 
A. No, sir. 
Q. Why? 
A. If I had insisted on the payment of the notes, it would 
have forced my brother into bankruptcy. 
Q. This other note was discounted and financed through 
the McClaugherty Grocery Store, and is still in there; the $4,-
000 note? 
A. Yes, sir. 
Q. Is that note now held by the bank and upon your -
endorsement? 
A. Yes, sir. 
Q. Is the maker of the note able to pay it now? 
A. No, sir. 
Q. If the bank should call the note, would you have to 
pay it? 
A. I would have to pay it. 
page 105 ] Q. These two notes of $10,000 each-have you 
formed any idea what those notes are worth at 
this time, if you had to make payment? 
A. I don't think they are worth anything; maybe around 
about $2300. 
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Q. In other words, you listed those two $ 1 o, ooo notes 
for taxation at about $2300? 
A. At about $2300, yes, sir. 
Q. Mae Wilburn has also testified that you owned hotel 
stock in the Patrick Henry Hotel to the extent of $1,000. Did 
you at one time own some Patrick Henry Hotel stock? 
A. Yes, sir. 
Q. How much? 
A. $1,000. 
Q. Do you still own that? 
A. No, sir, I sold it. 
Q. What did you get for it? 
A. 40 cents on the dollar. 
Q. What was the total amount you got? 
A. $400.00. 
Q. She has also testified that you own a piece of prop-
erty, or did own a piece of property in Richmond in what is 
known as Hampton Gardens. Did you at one time buy a piece 
of property there? 
A. Yes, sir. 
Q. What did you agree to pay for that prop-
page 106 ] erty? 
A. I paid, I think, $9750.00 for it-something 
like that. 
Q. Why did you buy that property? 
A. On account of Edwina. She was going to be mar-
ried, and I bought the house for Edwina and her husband to 
live in. 
erty? 
Q. When was this, approximately? 
A. In 1934. 






Did you let Edwina live in it? 
No, I didn't. 
Why didn't you let her live in it? 
A. Well, after I came and found all this stuff gone out 
of the house, I found out I had been double crossed all the way 
through, so I wouldn't let them live in the house. 
Q. I believe you rented the house after you found out 
those things you spoke of had been taken away from you? 
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A. Yes, sir. 
Q. How long did you rent it? 
A. About fifteen or eighteen months. 
Q. What did you finally do with the house? 
A. I sold it. 
Q. What did you get for it? 
page 107 ] A. $10,500.00 gross. 
Q. That is, less commission and other expenses? 
A. Yes. I made three trips down there, and on the last 
trip I had to carry Mr. Price with me to straighten it out. 
Q. And instead of owning this property, as I under-
stand this witness stated, you, in fact, don't own it? 
A. No, sir, I sold it. 
Q. How did you come out on the deal? Did you make 
any money on it? 
A. I made a couple of hundred dollars on it. I would not 
swear to that. 
Q. That is, after all expenses, when you disposed of it? 
A. Yes. 
Q. When did you dispose of it? What year? 
A. In 1937. 
Q. She has also testified that at the time you were living 
together, you had $31,000 or $32,500 in insurance policies 
which were payable to her. Did you have some insurance poli-
cies? 
A. Yes, sir. 
Q. How much? 
A. I had about $31,000. I lost $5,000 of it while I was 
at Shepherd & Enoch Pratt. Then I had this other policy. 
Q. I believe at one time that was made payable 
page 108 ] to her? 
A. Payable to her? No, sir, not now. 
Q. Do you own those policies free of liens or loans, or 
do you have liens and loans on them? 
A. I borrowed on them. 
Q. Do you know how much you borrowed? 
f\.. I don't know exactly. On one policy I borrowed 
$2100.00, and $5,000 on the other one, I think. 
Q. Do you have any extra in the policies, money that 
you can get in cash? . 
A. A very small amount-probably $200 in each policy. 
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Q. If I correctly understand the testimony which has been 
taken in this case, it is for the purpose of showing that you are 
a man of considerable wealth. I want you to briefly tell the 
court what you have now, and about what it is worth, and the 
income that is on it, setting out first this place called Wasena 
Hills where you are now living. I believe that is the prop-
erty that was purchased by Mae Wilburn during the time she 
was your Committee? 
A. Yes, sir. 
Q. Did you have anything to do with the purchase of it 
at all? 
A. Not a thing in the world. 
page 109 ] Q. Did you know she had purchased it until 
you got back from the hospital? 
A. I didn't know a thing about it. 
Q. I believe the evidence in the case shows it was pur-
chased for $22, 5 oo. Is that correct? 
A. Yes, sir. 
Q. What does the property consist of? 
A. Well, the home there, and outbuildings, garage and 
servant's quarters, and there is some land there. 
Q. How much land? 
A. It was 30 acres, and when the property was deeded 
back to me, it was only 29.55 acres. 
Q. What size house is it? 
A. About as big as an average hotel. Six rooms up-
stairs, two baths, and a lavatory; downstairs there are two liv-
ing rooms, and a hall, and a breakfast room and a dining room. 
Q. Is that property an asset or liability? 
A. It is a liability, a good liability. 
Q. Why do you say it is a liability? 
A. All big pieces of property anyways close to Roanoke 
City are liabilities; all that big property on Grandin Road out 
there. Take the Fishburn property, and the Johnson prop-
erty-all through there you cannot get the price of a good lot 
for that now. 
Q. Has anybody ever offered to buy that prop-
page 11 o ] erty? 
A. No, sir. 
Q. Do you know where you could sell it? 
A. No, sir. 
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Q. I mean, for anything like what it is worth? 
A. No, sir. 
Q. Have you ever had an opportunity to sell it at all? 
A. No, sir. 
Q. Does it bring you any income at all? 
A. Not a bit in the world. 
Q. Do you have any idea that you could rent it? 
A. I might rent it for something. I might rent it for a 
beer garden or a night club. 
Q. If you undertook to rent it as a residence, do you 
know what you could get for it? · . 
A. I don't think I could rent it, unless to someone with 
a large family and a big income. 
Q. Have you ever found any such people as that who 
would consider renting it? 
A. No, sir. 
Q. Have you found anyone like that interested in this 
property? 
A. No, sir. 
Q. Do you own a house on Grandin Road? 
A. Yes, 5 o 1 Grandin Road, Raleigh Court. 
Q. Have you any idea what that property is worth now? 
A. No, sir. 
page 111 ] Q. Is there anyone in the house now? 
A. I rented it until about a week ago for $60.00 
per month. It is not rented now. 
Q. Did you ever get any offers on that property? 
A. I had a real estate man to approach me and ask me 
would I consider $ 1 o, ooo for it, and I told him to get the 
buyer. 
Q. Did he ever produce the buyer? 
A. No, sir. 
Q. And it was rented for $60.00 per month? 
A. Yes, sir. 
Q. Do you have any idea what the taxes are on that 
property? 
A. 218.00 a year, and there is a loan of $5000 . 
. Q. At the present time you are not getting any rent from 
it at all? 
A. No, sir, it is vacant. 
Q. What interest are you paying on that loan? 
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A. Six per cent. 
Q. And the taxes are how much? 
A. $218.oo and some odd cen.ts. 
Q. You say you have some Roanoke Industrial Loan 
St('Ck? 
A. Yes, sir. 
Q. I believe you have already testified you have $ 11 .-
000 worth at par? 
page 1 1 2 ] A. Yes, sir. 
Q. Does that bring you any income? 
A. It pays a dividend of 6 percent. For two years it 
didn't pay me anything at all. 
Q. Has anybody offered to buy that stock from you? 
A. No ,sir. 
Q. That does. have some market value, though. I be-
lieve? 
A. Yes, sir. 
Q. And you also have Mae Wilburn's note for $589 and 
some cents, do you not,-you have testified as to that? 
A. Yes, sir. $589 and some odd cents. 
Q. Do you have any other property in the way of mer-
chandise or fixtures? 
A. I had some fixtures out of the store on Second Ave-
nue and some merchandise. 
Q. What is that worth? 
A. $ 1 2 oo or $ 1 5 oo. 
Q. Both merchandise and fixtures? . 
A. Yes, sir. 
Q. Have you ever had an offer to sell that? 
A. No. 
Q. How long have those fixtures and that merchandise 
been out of the store? 
A. Since I 934. 
page 113 ] Q. Have you ever gotten an offer on them? 
A. No. 
Q. Have you got any money in the bank? 
A. $3 oo or $400 on checking account. 
Q. I believe you also testified there is some furniture and 
other household belongings out at the house at Wasena Hills? 
A. Yes, sir. 
Q. What does that consist of? 
102 Supreme Court of Appeals of Virginia 
J. W. M cClaugherty 
A. Bedroom furniture, living room furniture and dining 
room furniture. 
Q. Have you any idea what you could get for the furni-
ture in the house in the event you tried to dispose of it? 
A. I would not say. It is a mighty lot of second hand 
furniture. 
Q. Do you have any other assets or property of any 
kind that you can think of now? Tell the court of anything 
else you own? 
A. That is the only property. I paid off some notes on 
papa's home in Virginia Heights when he died a few years ago 
and left no will. 
Q. How many children did he leave? 
A. Five boys and two girls. 
Q. Do they have an interest in that property, subj"ect 
to any liens that may be against it? 
A. It was in mamma's and papa's name together. 
page 114 ] Q. Do you know right now how much you 
have in the way of claims against that property? 
A. I cannot tell you for a fact. 
Q. Has that been settled up? 
A. No, sir. 
Q. Do you know what it would be necessary to do, and 
have you been advised what would be necessary in order to 
settle it up? • 
A. I have been advised by my attorney to foreclose the 
property to protect my interests, but I am not going to do that. 
As a matter of fa~t, I have to help mamma. My sister, my 
mother, and Mr. and Mrs. Crimm live there-Mrs. Crimm is 
my sister; and I also buy coal for the house. 
Q. Who is paying the taxes on that property? 
A. I am paying the taxes on it. 
Q. Your mother is living there and you are contributing 
to her support? 
A. Yes, sir. 
Q. Who else did you say lives there? 
A. One of my married sisters and her husband, another 
sister, and my mother. 
Q. There is nobody there but your mother and those 
other three? 
A. Thats all. 
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page 1 15 ] Q. Is your oldest sister, who lives there, work-
ing? 
A. No, sir. 
Q. How old is your mother? 
A. Mamma is about 80 years old. 
Q. And you are either making monthly contributions to 
her support, or other contributions in the way of purchasing 
fuel, etc? 
A. Yes, I been buying the coal ever since I came back 
from the hospital, and I make a contribution to mamma each 
month. 
Q. If you foreclosed that property, or caused it to be 
foreclosed, would she have anywhere to go? 
A. No, sir. 
Q. What monthly income do you have now? 
A. I have an income from the house in Raleigh Court 
when it is rented, and anything coming from the stock I have 
in the Roanoke Industrial Loan Corporation. 
Q. Is that all? 
A. Yes, sir. 
Q. Have you told the court here, as near as you can, ev-
erything you own? 
A. Yes, sir. 
Q. And about the value of it? 
A. Yes, sir. 
Q. Can you think of any other items? 
A. I have no other property or any other stock that I 
know of just now. 
page 116 ] Mr. Apperson: 
I believe that is all. 
CROSS EXAMINATION 
By Mr. Dickerson: 
Q. Mr. McClaugherty, where did you meet Mae E. Wil-
burn? 
A. On Second Avenue, N. W. 
Q. Did she live on Second A venue, N. W.? 
A. Yes, sir. 
Q. And you had a store on Second Avenue, N. W.? 
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A. Yes; I used to meet her right across the street from 
that. 
Q. Do you recall how long you knew her before August 
1912? 
A. Probably twelve or fifteen months. 
Q. Had you been having dates with her? 
A. I'd been going with her some, yes. 
Q. Had you discussed marriage in any way with her be-
fore August 1 9 I 2? 
A. No, sir. I never discussed marriage. She had quite 






Did you go with her pretty steady, or just now and 
Every once in a while. 
After this trip to Norfolk, did she keep having dates 
with other men? 
page 117 ] A. How is that? 
Q. After this trip you all made to Norfolk-
after you came back, did she quit having dates with other boys? 
A. Well, I was down by the old freight depot and I saw 
her and some other fellow with her when she came back-some 
other fellow was walking home with her. I didn't know who 
he was. I was going down by the old freight depot and met 
Mae Wilburn coming home with another fellow walking with 
her; and it wasn't her brother. 
Q. Was he carrying her baggage? 
A. I can't say about that. 
Q. Did you walk home with her? 
A. No, sir. She and this young man walked on. 
Q. And you didn't walk home with them? 
A. No, sir. 
Q. You didn't go to the station to meet her when she 
came in off the train? 
A. No, sir, I wasn't down at the station. I was down 
near the old freight depot, at the clerk's office. 
Q. After she came back from that trip, did she keep 
having dates with other boys? 
A. After that? 
Q. Did she have dates with other boys, yes? 
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A. I don't know. I have seen other-fellows 






Q. At her home? 
Yes. 
She was living with her mother and father? 
Yes, sir. 
Who lived there at the home besides her mother and 
A. Her brother boarded there, and Bill Wilburn, an-
other brother, stayed there, and Mrs. B·artley and two young 
girls. 
Q. How long was it after she came back from Norfolk 
before you all started living together? 
A. Probably six weeks or two months. 
Q. Six weeks or two months? 
A. Yes, sir. 
Q. Where did you two start living together? 
A. At 608 Second Avenue, N. W. 
Q. Were you housekeeping or did you have a furnished 
room? 
A. We had a furnished room, and took our meals out at 
Mrs. Roderick's on Second A venue. 
Q. Whose home was it in that you say you first went to 
Ii ve together? 
A. It was a vacant house. We had one furnished room 
there. 
Q. You mean there was just one room furnished? 
A. Yes, the people had moved out of that house. 
page 1 1 9 ] Q. And no one was living in the house but you 
and Mrs. McClaugherty? I mean, when you all 
started living together. 
A. Thats all. 
Q. Did anyone else come to live with you all? 
A. Not at that time. 
Q. Later on, did any one else come there? 
A. Later on Mr. Kyle roomed there for a while. 
Q. Who did he pay the room rent to? 
A. He paid it to me. 
Q. In other words, you rented the whole house? 
A. I rented the whole house, yes. 
Q. How long did you stay there? 
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A. I stayed there until sometime in the fall of 191 8. 
Q. You mean you all just lived in this furnished room? 
A. I later furnished the house-put furniture in it. 
Q. After you started living in this furnished room, how 
long was it before you went to housekeeping? 
A. I am not positive; not such a long period of time-
probably two or three months. 
Q. Where did you go to housekeeping? 
A. In the same house. 
Q. Who bought the furniture for the house that you all 
lived in?' 
page 1 20 ] A. I bought all of it from Thurman & Boone 
Company and-
Q. Did you buy enough for the whole house? 
A. Not the whole house, no. 
Q. Where did you get the china ware? 
A. I got some of it from Thurman & Boone; the big-
gest amount we bought from Mrs. Calhoun, Mrs. McClaugh-
erty' s sister. 
Q. Did Jack McClaugherty give you any china? 
A. I cannot recall him giving me any. 
Q. Do you deny he gave you all any? 
A. I cannot recall that he did. I bought some from 
Thurman & Boone, and the other from Mrs. Calhoun. 
Q. Now, how long did you live in that house on Center 
Avenue? 
A. We stayed there until 19 I 9-until I bought the house 
at 421 7th Street. 
Q. When you first started living with Mrs. McClaugh-
crty, you were in the general merchandise business, were you not, 
on Second Avenue? 
A. Yes ,sir. 
Q. Was that business paid for? 
A. Yes, sir. 
Q. Who did you buy it from? 
A. We went into business together-Mr. Elliott and 
myself, and we were partners in the business together, and lat-
er on I bought him out. 
Q. How did you pay for it, cash or by notes? 
A. A consideration of cash, and balance on a 
page 1 2 1 ] note. 
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Q. Do you recall what the balance was? 
A. It wasn't any big amount. 
Q. $3,000.00? 
A. No, sir. 
Q. Do you know what amount it was? 
A. I think it was less than $2,000-probably $ 1200 
or $1500. 
Q. And did you pay off Mr. Elliott after you started 
living with Mrs. McClaugherty, or before? 
A. After. 
Q. In other words, you owned your business clear ex-
cept for what you owed Mr. Elliott? 
A. Well, I had bills all the time. 
Q. I mean. besides your current month! y bills that you 
all owed, and the balance on the home? 
A. Yes. 
Q. That was in I 9 1 9, was it not? 
A. Yes. 
Q. At the time you first started living together, you did-
n't have anything except your business? 
A. Thats right. 
Q. And you owed Mr. Elliott on that? 
A. Yes. But I didn't owe him except for his interest. 
Q. When did you buy that interest? 
A. I don't recall. 
Q. A short time after you started living with 
page 122 ] Mrs. McClaugherty? 
A. Sometime after-several years. 
Q. Then, at the time you all started living together, 
you were not a man of any great means? 
A. I had worked all my life, ·and made a good salary. 
Q. You didn't have enough money in the bank to buy 
out Mr. Elliott's half interest. did you? 
A. I could have paid him cash. 
Q. How much money did you have in the bank? 
A. Probably $10,000 or $12,000. 
Q. That was in 1912-1914-along in there? 
A. I cannot tell you just when I bought Mr. Elliott out. 
It may have been four or five years after that. 
Q. I am trying to find out what you were worth in 
19 I 2. 
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A. About $12,000. t 
Q. That was in cash? 
A. In cash, and what I had interest in. 
Q. Now then, when Mrs. McClaugherty started work-
ing in the store, after you had bought otit Mr. Elliott, you were 
the only owner of that store? 
A. Yes, sir. 
Q. And when she started working in the store, how did 
you all agree on how much to take out of the store? 
A. There was not any agreement whatever. 
page 123 ] Q. How much did you take out? 
A. We took out a percentage of the net in-
come; no stipulated amount. Whatever we needed, we took 
out. 
Q. Cannot you stipulate a certain amount you took out 
each month? 
A. Not at the start; later on. 
Q. And didn't you take out a certain stipulated amount 
at the same time you were paying her a salary? 
A. No. 
Q. Didn't you pay yourself a salary. 
A. Not at the start: later on I did. 
Q. You paid yourself and Mrs. McClaugherty a salary 
too? · 
A. Yes, sir. 
Q. Do you know what percentage you paid yourself more 
than you paid Mrs. McClaugherty? 
A. No, I don't know that. 
Q. Didn't you take out twice as much as she took out? 
A. Probably three times. 
Q. And you took out, in addition to what we will call 
your salary, enough to support your family? 
A. No, I fed them out of the store. 
Q. How would you pay for their clothes? Did you get 
the clothes out of the store too? 
page r 24 ] A. I had a cha.rge account at other stores, and 
paid it every month. 
Q. Paid them out of money made at the store? 
A. Yes, sir. 
Q. And that was in addition to the salary you drew out 
each month? 
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A. Whenever anything was bought, they would send 
me a bill and I would send them a check. 
Q. What I am trying to show is that, if I am not mis-
taken, you said that you drew out a certain amount each month 
and she drew out a certain amount each month, and in· addition 
to that you paid the expenses of the household from the store. 
A. When we got stuff out of the store, we didn't keep 
any account of what it cost to live. We put a ticket in the store 
and made the charge on the ticket; and then later we would 
mark a bunch of the tickets out. 
Q. Your store was very prosperous, wasn't it? 
A. It did fairly well. 
Q. When was Edwina born? 
A. In 1913. 
Q. Where was she born? 
A. On Second Avenue, N. W. 
Q. Who was her doctor? 
A. Dr. I. F. Huff. 
page I 25 ] Q. Was that at your home? 
A. Yes, sir, where we were living. 
Q. When was the next child born? 
A. Phyllis was born in 192 7. 
Q. Was not there another child born between Edwina 
and Phyllis? 
A. We lost one child. 
Q. You lost one child? 
A. Yes sir. 
Q. Where is that child buried? 
A. Out at Evergreen. 
Q. On your cemetery lot? 
A. Yessir. 
Q. When was Phyllis born? 
A. 1927. 
Q. Where was she born? 
A. Jefferson Hospital. 
Q. At that time, you all were living at 421 Seventh 
Street, in this City, were you not? 
A. Yes, sir. 
Q. Mr. McClaugherty, during all this time that Mrs. 
McClaugherty was working in your store, what did your clerks 
and your customers call her-what name did they give her? 
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A. Well, I suppose they called her Mrs. Mack. 
page 126 ] Q. Don't you know they called her Mrs. Mc-
Claugherty? 
A. Some of them didn't. 
Q. What did you call her? 
A. I called her Mae most of the time. 
Q. When you were speaking of her to someone else, 
what did you call her? You didn't call her Mae, did you? 
A. No. 
Q. What did you call her? 
A. Most people called her Mrs. Mack all the time. 
Q. In other words, you would introduce her to a stranger 
as Mrs. Mack? 
A. I said most people called her Mrs. Mack. 
Q. When you would introduce her to a stranger, what 
would you call her? 
A. I called her Mrs. McClaugherty. 
Q. I believe you testified a while ago that most people 
called her Mrs. Mack? 
A. Yes, sir. 
Q. Did she work pretty regularly there in the store dur-
mg that time? 
A. She did for the first few years. She didn't work 
much towards the last. 
Q. You mean, just before you went away to Shephard 
& Enoch Pratt Hospital? 
A. No, that was in 1926 or 1927; somewhere 
page 127 ] in there. From 1912 to 1926 or 1927 she work-
ed pretty regular; she would come in about nine 
o'clock anc! stay until three or four. 
Q. Didn't she keep your books? 
A. No. 
Q. Who kept them? 
A. Mr. A. J. Kennier. 
Q. When did Mr. Kennier leave your place and go to 
work for the Norfolk & Western. 
A. He used to work for me on the books on the side in 
the evenings. 
Q. In other words, he would audit your books for you? 
A. He· would make up the payroll for me. 
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Q. Who would write all the checks and attend to the 
payment of the bills? 
A. Mr. Kinnier wrote them for about 20 years. 
Q. Who wrote them after that? 
A. She would write some of them, and so would Mr. A. 
B. Davis. 
Q. T believe you testified that no one gave you all any 
wedding presents; or if they did, you didn't see any. 
A. . I don't know anything about them. 
page 128 ] Q. Didn't Mrs. McClaugherty ever tell you 
about or show you any wedding presents? 
A. She never did, no, sir. 
Q. Then if people did give you all any wedding pres-
ents, she kept it a secret? 
ents? 
A. I didn't see any. 
Q. Do you deny she ever showed you any wedding pres-
A. I never saw one in my life. 
Q. Did you ever give Mrs. McClaugherty any presents? 
A. I gave her a ring of mine to wear. 
Q. Have you ever given her any anniversary presents 
since you were married? 
A. No. 
Q. I show you a necklace just handed me by Mrs. Mc-
Claugherty, and ask you if you recognize that necklace? 
A. No, sir. 
Q. You have never seen it before? 
A. I saw it after I came back from Baltimore. 
Q. You saw it after you returned from Baltimore? 
A. Yes. 
Q. You didn't give that to Mrs. McClaugherty on one 
of your wedding anniversaries? 
A. No, sir, I did not, positively. 
page 129 ] Q. Did you ever give her any present on any 
anniversary? 
A. No, sir, never. 
Q. What presents did you give her during the time you 
were living together? 
A. I gave her a ring of mine to wear, and George En-
field pawned it for $185.00 in 193 2. I had another ring-a 
diamond dng that Mrs. Calhoun pawned to me for $450.00, 
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and when the time came for her to take it up, she refused to 
take it up, and so I just kept the ring. It was about a caret and 
an eighth. I think. 
Q. When was that? 
A. That was quite a few years ago. George Enfield 
pawned that other one for $ 185.00, and I have the pawn tick-
et in my books. 
Q. Outside of the rings, you never gave her any other 
presents? 
A. No. Do you want to see that Pawn ticket on George 
Enfield? 
Q. Just a minute. In 19 I 7, you filed a questionaire 
with the United States Government in connection with the 
draft, did you not? 
A. Did I file one? 
Q. 
A. 
A questionaire of the United States Government? 
I suppose I did_. 
Q. You know you did, don't you? 
page 130 ] A. Yes, I did. 
Q. Now, Mr. McClaugherty, on that question-
aire did they ask you how old you were? 
A. Have you a copy of it? 
Q. Just a minute, I-
Mr. Apperson: 
I want to put this in the record. Counsel for the defend-
ant says that counsel for the complainant has in his hand a 
paper. Counsel for the defendant doesn't know whether or 
not the paper which counsel has is a questionaire about which 
he is interrogating the witness. If he has such a document in 
his hands, further questioning on the document is objected to 
until counsel for the complainant shows the document to the 
witness. 
Mr. Dickerson: 
I am not referring to his questionaire in asking these ques-
tions. In other words, I don't have the questionaire in my 
possession. 
Mr. Apperson: 
Counsel for the defendant now asks counsel for the com-
plainant if he has a copy of this questionaire? 
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Mr. Dickerson: 
Counsel for the complainant does not have a copy of the 
questionaire. 
(Upon request of counsel, Mr. Dickerson's last 
page I 3 I ] question to the witness was read by the reporter) 
A. J suppose they did. 
Q. What age did you give? 
A. What age did I give? I cannot recall. 
Q. What is your birthday? 
A. December 27th, 1886. 
Q. Were you born in Botetourt County? 
A. In Botetoure County, yes. 
Q. Did they ask you whether you were married or not?, 
A. I cannot recall all those questions to save my life. 
Q. Did they ask you whether you had a wife and child 
or not? 
A. I cannot answer that to save my life. 
Q. What do you remember about that questionaire be-
sides asking you about your age? Is that all you remember 
about it? 
A. I don't remember what they asked me. 
Q. Do you deny they asked you if you had a wife and 
child? 
A. I cannot recall what they asked me. 
Q. 
A. 
Who wrote out your questionaire? 
I cannot tell you. 
Q. Didn't you· read it? 
page 132 ] A. Not to my knowledge I didn't? 
Q. Did you sign it? 
A. I cannot say positively about that. 
Q. Since answering the question about your age, your 
memory of everything else about it suddenly becomes blank, 
doesn't it? 
A. No, it is not blank. 
Q. You don't remember anything else about it? 
A. I don't remember signing it. 
Q. Didn't you, in.Your questionaire claim and state that 
you had a wife, and a child three years old, dependent upon 
you for support? 
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Q. I would not say just what is in there. I can.not say 
yes or no to that. 
Q. Didn't you, on direct examination this morning, 
make such a ~tatement as that, that you claimed exemption be-
cause you were married and had a child three years old? 
A. If you are speaking about the questionaire, I don't 
remember reeing the questionaire. 
Q. Didn't you testify this morning that you claimed ex-
emption on the ground that you had a wife, and a child three 
years old, to support? 
A. Whatever I testified to this morning, I stick to. 
Q. Did they ask you who your nearest relative 
page 133 ] was? 
A. I cannot tell you? 
Q. Didn't you Etate in your questionaire that your near-
est relative was your wife, Mae E. McClaugherty, of Roanoke, 
Virginia? 
A. I cannot tell you. 
Q. And on that questionaire didn't they ask you who 
was dependent upon you for labor or for support, and didn't 
you state that Mae E. McClaugherty, of Roanoke, Virginia, 
and Edwina Bay McClaugherty, address not shown, were? 
A. I cannot tell you. 
Q. You don't deny that is in there, do you? 
A. I am not denying it; I don't know what it said in 
the questionaire. 
Q. Didn't you give the United States Government, 
through its draft board in the City of Roanoke, Virginia, on 
June 12, 1917, the information contained in that draft ques-
tionaire? 
A. I don't think they asked me that. I don't remember 
signing that. I may have signed it, though. 
Q. Didn't you claim in that questionaire exemption un-
der class 4-A? 
A. I cannot tell you. 
Q. Just a minute. Let me finish my question. And 
wasn't class 4-A for all men whose wife and children were 
mainly dependent on his labor for their support? 
page 134 ] A. I don't know about that classification. 
Q. Were not you put in Class 4-A? 
A. I can't tell you. 
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Q. Didn't you testify this morning to that effect? 
A. I stick to what I testified to this morning. 
Q. Why can't you remember now what class you were 
~ut in, when you testified to it this morning? Do you deny 
you testified in these proceedings this morning - this very 
morning - that you were put in Class 4A? 
A. I don't deny anything I put in there this morning. 
Whatever I said, I stick to. 
Q. Why is it you cannot remember all this now, when 
your own . counsel asked you that question this morning, and 
it was asked you later on cross examination? Why can't you 
remember any of it? 
A. I said I don't know what was in that questionaire. 
Q. You testified this morning that you were put in class 
4-A. 
A. There were not all these questions asked this morn-
ing about a questionaire. 
Q. Do you know whether you gave in your question-
aire information concerning the date and place of your marriage 
to Mae E. McClaugherty? 
A. No, sir, I don't recall. 
page 135 ] Q. Isn't it a fact that in your questionaire you 
did give such information? 
A. I cannot answer that question. 
Q. Do you mean you don't remember, or that you don't 
deny giving that information? 
A. I don't remember what was in the questionaire. 
Q. Do you mean to tell this court that you didn't see 
the questionaire which has been filed in Washington by the 
Draft Board? 
A. I said I don't remember it being in the questionaire. I 
don't rem em her signing the questionaire. 
Q. Will you give your consent to the War Department 
of the United States to make a photostatic copy of your ques-
tionaire, so that it may be filed in these proceedings? 
A. No, I don't think so. I don't think that has any-
thing to do with this case. 
Q. Do you refuse to give your consent, then? 
A. I don't think it has anything to do with this case. 
Q. Do you refµse to give your consent to obtaining a 
u6 Supreme Court of Appeals of Virginia 
J. W. McClaugherty 
photostatic copy of this questionaire which you filed with the 
Draft Board in 1 9 I 7. 
A. I don't think it has anything to do with this. 
Q. Fortunately, or unfortunately, it is not for 
page 13 6 ] you to decide whether it has anything to do this 
case or not. I merely asked you this simple ques-
tion: Do you refuse to give us that information? 
A. I don't know what the information is. 
Q. Do you consent to us getting that information? 
A. I would rather talk to my counsel first. -
(Permission is given witness at this time to ask advice of 
counsel in this matter) 
Mr. Apperson: 
Counsel for the defendant say that they will give con-
sideration to the request now made by counsel for the com-
plainant as to this qutstionaire, and, upon arriving at a con-
clusion in connection therewith, will advise counsel for the 
complainant. 
Mr. Scott: 
Counsel for the complainant state for the purpose of the 
record that the War Department will furnish this information 
to this court so as to make available to the court the date and 
place of the marriage as given by Mr. McClaugherty, when he 
gives his consent for the War Department to make this infor-
mation anilable to this court. If the witness refuses to give 
this information, then counsel for complainant move that all 
evidence of the defendant be stricken from the 
page 13 7 ] record in this cause, under the law as laid down 
in the Code of Virginia. 
Mr. Apperson: 
Counsel for the defendant say that they do not now neither 
refuse or consent to the production of this questionaire. but 
since counsel for the defendant has not seen the document re-
ferred to or had any opportunity to examine it or come to any 
conclusion as to its relevancy to this cause, they desire an op-
portunity to examine the document and then determine the 
proper course to take. 
Mr. Scott: 
Before going into other matters, counsel for the complain-
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ant here and now wants to reserve the right to question Mr. 
McClaugherty concerning this matter later. 
Mr. Dickerson ( continuing) 
Q. Mr. McClaugherty, you and Mrs. McClaugherty were 
in Norfolk during her vacation in the summer of 191 2, were 
you not? 
A. Yes, sir. She was down there in July when I was 
down there in July. 
Q. It was in July instead of August, was it? 
A. It was in July when I was down there. 
Q. You were there at the same time she was 
page 1 3 8 ] there on her vacation, were you not? 
A. Part of the time she was there. I was there 
for about a week or so. 
Q. Did she go back to work for the Norfolk & Western 
after coming back from Norfolk? 
A. J cannot say positively about that. 
Q. Don't you know she didn't? 
A. I cannot say positively about it. 
Q. How long was it after you came back from Norfolk 
before you started living together? 
A. We started sometime in December. 
Q. December 1912? 
A. Yes, sir. 
Q. Had you at any time prior to the time you all start-
ed living together discussed being married. 
A. How is that? 
Q. Had you at any time prior to the time you all start-
ed living together on Second Avenue, N. W., in this City, dis-
cussed being married? 
A. With who? 
Q. With Mrs. McClaugherty? 
A. No, I didn't discuss it? 
Q. Did she discuss it with you? 
A. I cannot recall it. 
Q. Did you discuss it with her? 
A. I cannot recall it. 
page 13 9 ) Q: Do you tell this court that nothing was 
said about marriage? 
A. We didn't d.iscuss about being married. I didn't talk 
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to her people about it and she didn't talk to my people about it. 
Q. Did her people think she was married? -
A. I cannot tell you. 
Q. Did your people think you were married? 
A. No. 
Q. They didn't think you were married? 
A. No. 
Q. Even after you went to living together? 
A. After we started living together they thought we 
were married. 
Q. And before that they didn't know anything about 
it? 
A. They didn't know anything about it. no. 
Q. From 1912 up until the time you all separated in 
I 935, what name did Mrs. McClaugherty bear? 
A. I didn't have anything to do with Mrs. McClaugherty 
since she had me locked up. She had me locked up in I 93 2. 
Q. From 1912 to 1932, what name did she bear? 
A. Mae E. McClaugherty. That is the way she signed 
her name. 
Q. Did you have any objections to that? 
A. I certainly did after she locked me up. 
page I 40 ] Q. How about before? 
A. To a certain extent, I did. 
Q. How often did you object to her using that name? 
A. All the time after she had me locked up in Shephard 
& Enoch Pratt. 
Q. Before she had you locked up, how often did you 
object? 
A. I cannot tell you how often I objected. It was quite 
a long while. 
Q. How long after the time you started living together 
was it before you objected to her using that name? 
A. Before we started living together? 
Q. After you started living together? 
A. Mr. Dickerson, I cannot say. We got along fairly 
well for a few years. 
Q. You stated in your direct examination you gave Mrs. 
McClaugherty $2,000 worth of stock in the Roanoke Industrial 
Loan Corporation. 
A. Yes, sir. 
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Did you have that stock put in her name? 
Yes, sir. 
What name did you give? 
On the Roanoke Industrial Loan stock? 
Yes. 
A. Mrs. J. W. McClaugherty. 
page I 4 I ] Q. Is that still in the name of Mrs. J. W. Mc-
Claugherty? 
A. I cannot say positive. 
Q. Did you pay for that stock? 
A. Yes. 
Q. Did you have the stock issued? 
A. Yes. I had the stock issued. 
Q. Did you give them the name in which the stock was 
to be issued? 
A. I signed up for it. 
Q. What name did you put in your insurance policies? 
I believe you testified that you had $31,000 worth of insur-
ance. Who did you name as your beneficiary in those policies? 
A. Mae E. McClaugherty. · 
Q. Did you give what relationship she was to you? 
A. I don't think so. 






I don't think so. 
Do you have those policies in your possession? 
No, I don't think so. 
Who has those policies? 
A. Another party is holding them. 
page 1 42 ] Q. Who is the other party holding them? 
A. My wife. 
Q. You mean the second Mrs. McClaugherty? 
A. I mean the only Mrs. McClaugherty. Mrs. Thelma 
Orr McClaugherty. 
Q. Will you give your permission for the home office 
of the insurance company who wrote those policies to give us 
information as to who was made beneficiary and what relation 
she bore to you, so that the same may be filed in this case. 
A. I don't think it has anything to do with this case. 
Mr. Apperson: 
Counsel for the defendant make the same statement as to 
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the production of these insurance policies as made to request to 
produce the questionaire. Neither of counsel has had an op-
portunity JS yet to examine the insurance policies referred to, 
and when they have had such opportunity, they will then ad-
vise counsel for the complainant as to whether they will pro-
duce these policies for their inspection, or will decline to do so. 
Mr. Scott: 
We make the same motion as made in regard to the infor-
mation from the War department. 
page 143 ] Mr. Dickerson (continuing) 
Q. I believe you have transferred property on 
the books of the clerk's office in the Hustings Court for the 
City of Roanoke, Virginia, at numerous times, have you not? 
A. Some, yes. 
Q. On December 1st, 1923, didn't you, by a deed, con-
vey some property on Center Avenue to a W. A. Poff? 
A. I think I did, yes. 
Q. Who joined in that deed as your wife? 
A. I think the deed is signed by Mae E. McClaugherty. 
Q. Who is Mae E. McClaugherty? 
A. Mae E. McClaugherty; that is the way it was signed. 
Q. Did she join in that deed as your wife? 
A. Whatever those records show there in that transfer 
of real estate, I suppose it is correct. 
Q. I am just asking for the purpose of getting it into 
the record, if she was shown in that deed as your wife? 
A. I cannot tell you. 
Mr. Apperson: 
Counsel for the defendant call the court's attention to the 
fact that the deed referred to is the best evidence, and if it shows 
that Mae E. McClaugherty joined in that deed, 
page 144 ] it speaks for itself. 
Mr. Dickerson. 
He could have had some other lady sign those initials in 
there. 
Mr. Price: 
That isn't what you asked him. 
Mr. Scott: 
He asked him if she joined in that deed as his wife. 
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Mr. Price: 
The deed speaks for itself. 
Mr. Apperson: 
Isn't that what the deed shows? 
Mr. Scott: 
What is the object of him denying it, then? 
Mr. Apperson: 
He is not denying it. 
A. Whatever the deed calls for there. 
Mr. Dickerson ( continuing) 
Q. After I have shown you a copy of that deed, can you 
then answer my question? 
A. Whatever the deed at the courthouse shows. If it 
checks with the deed. 
Q. You know they are correct, don't you? 
A. They are supposed to be correct. They are recorded 
at the courthouse. 
Q. In the particular transaction I am asking you about, 
didn't you sell that property for $32,500? 
A. I accepted some credit on that. 
page 145 ] Q. In other words, you accepted some prop-
erty in on that sale? 
A. Yes, sir. 
Q. Don't you remember Mrs. McClauhgerty signing that 
deed along with you? 
A. I cannot recall. She may have signed it. 
Q. Didn't you both go before a notary public and sign 
the deed? 
A. We didn't go together. 
Q. Did you go at different times? 
A. My signature shows on there, and her signature shows 
on there. 
Q. This deed shows that the notary public acknowledg-
ed both of your signatures on the 1st day of December, 1923. 
Is that correct, or is it incorrect? 
A. If I signed the deed, it is correct. 
Q. I am asking you if you didn't sign the deed along with 
Mae E. McClaugherty as your wife_? 
A. I cannot say. 
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Q. Did you sign the deed, or didn't you? 
A. If the record shows I signed it, I did. 
Q. I am asking you, did you sign your name to this deed 
as J. W. McClaugherty? 
A. If that deed shows J. W. McClaugherty, I signed J. 
W. McClaugherty before a notary. 
Q. Do you rem em her signing it? 
A. I cannot recall just the time. 
page 146 ] Q. And you don't remember Mae E. McClaugh-
erty signing it as your wife? 
A. I don't remember seeing Mae E. McClaugherty sign 
the deed. 
Q. On July 25th, 1929, did·you convey a piece of prop-
erty to J. K. McClaugherty, on the corner of Maiden Lane and 
Brunswick Street, in the City of Roanoke, Virginia? 
A. Did I convey that piece to him? 
Q. Yes. 
A. I don't recall conveying a piece of property that way. 
I went on a note for Papa and he gave me a deed of trust on a 
piece of property out in Raleigh Court. 
Q. Please answer my question. 
A. Yes, that deed is. signed right there. I signed that 
deed right there before a notary. 
Q. Who signed that deed as your wife conveying that 
property? 
A. I don't know who signed it. 
Q. Look at the deed and see. 
A. It is marked "Mae E. McClaugherty". 
Q. What name did she give? 
A. It is marked "Mae E. McClaughertyll. isn't it? 
Q. It is marked Mae E. McClaugherty, yes; and that 
deed shows Mae E. McClaugherty signed that deed as your 
wife, doesn't it? 
A.- It is signed there "Mae E. McClaugherty, his wife". 
Q. Who is J. K. McClaugherty? 
page 147 ] A. My father. 
Q. Was not it necessary, when you transferred 
a piece of property, that your wife sign the deed? 
A. Seems like they are signed that way-Mae E. Mc-
Claugherty-0n most of those deeds. She signed those deeds 
Mae E. McClaugherty, as my wife. 
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Q. Before you could transfer any property, was not it 
requested of you by the then purchaser of. whatever property 
sold that your wife had to join in those deeds? 
A. I guess so. 
Q. In whatever transfer was made, she had to sign those 
deeds? 
A. I didn't see her sign them. 
Q. Wasn't it necessary that she sign them? 
A. Mr. Dickerson, I don't know the law m regard to 
transferring real estate. 
Q. I am not asking you whether you know the law or 
not, I am asking you whether or not it is necessary that she 
sign the deed before it is transferred? 
A. If they had to have both names, she had to sign it. 
Q. When you borrowed money from the bank and gave 
a deed of trust on any of your property, would not Mae E. 
McClaugherty have to sign the deed of trust and go on the 
notes? 
A. She didn't go on my notes; but she may have signed 
the deed. 
page 148 ] Q. Didn't you, by a deed of trust dated July 
27th, 1920. borrow $ 1 2, ooo from the First 
National Exchange Bank on property on Second A venue, N. 
W., and is not Mrs. Mae E. McClaugherty shown in that deed 
of trust as your wife and didn't she sign those notes with you? 
A. I cannot say she is shown as my wife; she may have 
signed as Mae E. McClau.gherty or Mrs. J. W. McClaugherty. 
I cannot say. 
Q. I show you a certified copy of a deed of trust, and 
ask you if it does not show that Mae E. McClaugherty sign-
ed that deed as your wife? 
A. It is marked there as my wife. 
Q. All right, is that correct or not? 
A. If it is signed before a notary, it is correct. 
Q. Whose idea was it to borrow this $12,000? 
A. I borrowed the money to finish financing this build-
ing. 
Q. Before you could borrow that money and before you 
could give a deed of trust on that property, Mae E. McClaugh-
erty had to sign them. Isn't that true? 
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A. No, sir. I could have borrowed the money without 
her signing the deed. 
Q. Why did you have her sign the deed then? 
A. I wanted the money on long term loan. I wanted a 
long time to pay it back. 
Q. Before you could close the loan, she had to 
page 149 ] sign that deed as your wife, didn't she? 
A. On real estate, I suppose she did. 
Q. Did the First National Exchange Bank think Mae E. 
McClaugherty was your wife? 
A. I cannot say. 
Q. Don't you know they did? 
A. I cannot say. 
Q. Didn't you deal with the First National Exchange 
Bank for years? 
A. Yes, sir. 
Q. Didn't you deal with them as a married man? 
A. I cannot say. 
Q. And isn't it a fact that Mae E. McClaugherty dealt 
there for years? 
A. I don't know about her dealing there. 
Q. Didn't you deposit funds there in her name? 
A. No, sir. 
Q. Didn't you give her money to deposit? 
A. I gave her checks for herself. 
Q. Didn't you give her money to deposit? 
A. I didn't give her money to deposit for me. I gave 
her checks. 
Q. Don't you have Mrs. McClaugherty's bank book? 
A. I have quite a few books up at the house. 
Q. I didn't ask you anything except about her bank 
book. 
A. I have some bank books. 







A. Of Mae E. McClaugherty, yes. 
Do you have any in the name of Mae E. Wilburn? 
I don't think so. 
You know you haven't, don't you? 
I don't think so. 
Isn't it a fact that from I 912 until 1933 or I 934 
general public and everybody you dealt with, your 
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people, Mrs. McClaugherty' s people, everyone in Roanoke 
thought and knew that Mae E. Wilburn was your wife and 
went by the name of Mae E. McClaugherty? 
Mr. Price: 
He is not bound by what other people thought. 
A. I didn't think that. 
Mr. Dickerson ( continuing) 
Q. Before you were sent away to Baltimore, didn't the 
general public think Mae E. Wilburn was your wife? 
A. Not all of them. 
Q. Who didn't? 
A. I don't want to name them. 
Q. I want you to just name some of them. 
A. I object to mentioning all of those names. 
Q. Do you refuse to give those names? 
A. I would like to have my counsel stipulate that. 
page 1 5 r ] Mr. Dickerson: 
Same motion interposed here as formed y made. 
Q. I believe you admitted that you did stay at the Lor-
raine Hotel at the time Mrs. McClaugherty was in Norfolk. 
A. At the time she was in Norfolk, yes, sir. 
Q. In 1912? 
A. Yes, sir. 
Q. When Mae E. Wilburn was in Norfolk in 1 9 I 2? 
A. Yes, I went in the Lorraine Hotel, and-
Q. And Mae E. Wilburn had a room at the same hotel? 
A. Yes, sir. 
Q. During the same time. 
A. Yes, sir. 
Q. And both of you later went to the Washburn Cottage 
at Cape Henry? 
A. Yes, sir. 
Q. You at one time w·orked for the Cassell-Elliott Com-
pany, did you not? 
A. Cassell & Elliott. I worked for Mr. Elliott. 
Q. That was later changed into the Virginia Supply 
Company, wasn't it? 
A. Yes, sir. 
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Q. You have filed income tax returns m the City of 
Roanoke for years, haven't you? 
A. Yes, sir. 





A. Ask her, she made every one of them out. 
Didn't you sign them? 
I signed them. 
Of course you didn't read them before you signed 
A. I didn't stop to read them. 
Q. You just made out a check without even checking to 
see whether they were right or not? 
A. I made out the check for them. 
Q. How did you pay your income tax? By check al-
ways? 
A. Either by check or cash. 
Q. If Mrs. McClaugher!y made those returns out and 
claimed herself and two children as exemption for you, you 
reaped the benefit of that exemption, didn't you? 
A. Yes, sir. 
Q. Do you know of your own knowledge whether you 
did claim Mrs. McClaugherty and your two children as an ex-
emption? 
A. I think that exemption was covered the way the in-
. come tax is filled out. 
Q. In other words, you claimed the exemption of a mar-
ried man? 
A. It would show on the income tax form. 
page 153 ] Q. How did Mrs. McClaugherty make up the 
record in filing your tax return? From the rec-
ords in you roffice? 
A. Yes, from the general books. 
Q. Did Mr. Kinnier assist in making them out? 
A. Mr. McBroun, a government man. 
Q. He is a Certified Public Accountant, isn't he? 
A. Yes, sir. 
Q. Didn't you know that during the time that these 
returns were made, you were claiming exemptions because you 
were a married man? 
A. I guess they did. 
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Q. They used your store on Center A venue as a polling 
place to vote in during elections, didn't they? 
A. For a while, yes. 
Q. Didn't they have a record there of the different per-
sons registered to vote in the City of Roanoke? 
A. Yes, sir. 
Q. Was the name of Mae E. McClaugherty in that book? 
A. No, sir. 
Q. Didn't she vote? 
A. She used to vote, yes. 
Q. Was her name on that list of people entitled to vote? 
A. She voted over on 6th Street, in an old 
page 154 ] fire station. 
Q. Was not the book showing everybody entitled 
to vote nailed up in your store on Center Avenue on the door? 
A. Yes. 
Q. You were listed in that book, were you not? 
A. I suppose so. 
Q. Was not the name of Mae E. McClaugherty also on 
there? 
A. I suppose so. 
Q. Didn't poll tax tickets for Mae E. McClaugherty come 
to you to pay, and didn't you pay those taxes? 
A. I cannot recall those notices. I will have to look up 
the tickets. 
Q. If the poll tax tickets show that the taxes of Mae E. 
McClaugherty were paid, you paid them, didn't you? 
A. I will have to look at the tickets. 
Q. Do you know how you were listed in the City Di-
rectory of the City of Roanoke, Virginia? 
A. I cannot tell you. 
Q. Didn't you have a Directory in the store? 
A. Nothing but a telephone book. 
Q. You didn't have a City Directory in your store? 
A. Never did, except for the first few years-19 I I and 
1912. 
page I 5 5 ] Q. You didn't have any after that? 
A. I don't think so. 
Q. Don't you know how the City Directory listed Mrs. 
McClaugherty? 
A. I never saw it. 
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Q. How about her accounts around the city? How were 
they handled-how were they sent to you? 








She never charged things to Mrs. J. W. McClaugh-
1 don't recall; she may have. 
How about doctor's bills. 
Her bills and the bills for the family were mailed to 
Q. Those bills show they were paid for your wife, don't 
they? 
A. I paid between $7,000 and $8,000 dollars worth of 
clothing and shoe bills she had made while I was in Maryland; 
$800 or $900 to L. Cohn & Sons, $3 60 to McBains, and a lot 
of others. 
Q. Did you pay them for Mrs. McClaugherty? 
A. They were charged to J. W. McClaugherty. 
Q. If they didn't show who bought them, how did you 
know who bought them? 
A. They were charged to J. W. McClaugherty, and I 
paid the bills anyway. They claimed she bought 
page 156 ] them. 
Q. Do you know whether or not she bought 
them? 
A. Yes. 
Q. How do you know that? 
A. Well, for one thing, she would go down town and 
buy $12 and $15 hats, because we found a lot of them in the 
basement where she would throw them. She would wear them 
a time or two and then throw them in the garbage. 
Q. What made you think those were bills of hers? 
A. They were charged to me. She was the only one who 
would buy stuff like that. 
Q. She was the only one in town who could go down 
and buy stuff and charge it to you. Is that correct? 
A. I paid the bills anyway. 
Q. Did the various merchants know she was your wife? 
A. I cannot tell you to save my life. 
Q. Did you authorize them to charge her purchases to 
your account? 
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A. I didn't authorize anything in my life. 
Q. Didn't the merchants in the City of Roanoke do bus-
iness with Mae E. Wilburn as your wife? 
A. I canot tell you. I cannot answer that question. 
Q. Do you know whether or not you are listed in Dun 
& Bradstreet? 
A. Dun & Bradstreet? I cannot tell you. 
page 15 7 ] Q. This property on 7th Street S. W., did you 
have the title to that property in your name and 
Mae E. McClaugherty's? 
you? 
A. No, sir, she did that herself. 
Q. You paid for the property, didn't you? 
A. I paid for it, yes. 
Q. You recorded the deed, didn't you? 
A. Did I record the deed? I suppose I did. 
Q. You received a receipt from the clerk's office, didn't 
A. As well as I remember Rush had the deed. 
Q. You got the deed, didn't you? 
A. Yes. 
Q. You knew it was in the name of J. W. McClaugherty 
and Mae E. McClaugherty, and you had received those tax tick-
ets in the name of both of you for years, hadn't you? 
A. I cannot tell you. 
Q. Didn't you introduce in evidence in the partition suit 
tax tickets for all those years showing the names of J. W. Mc-
Claugherty and Mae E. McClaugherty? 
A. Whatever the tickets show, that is correct. 
Q. Well, Mr. McClaugherty, after you came back from 
Baltimore-from the Shephard & Enoch Pratt Hospital-
A. No-an insane asylum. 
Q. -you stayed a while at Dr. DeJarnette's institution? 
A. That is also an insane asylum. 
page 15 8 ] Q. Have you been back to Dr. DeJarnett' s since 
that time? 
A. Since I was discharged down there? 
Q. Since 193 5-to Dr. DeJarnett' s institution or sani-
torium. Have you been back to that institution? 
A. I have not been sent back to that institution. 
Q. I didn't ask you if you were sent back. I ask you if 
you have been back. 
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A. I was in a private institution. Anyway, they lock-
ed me up in a private institution. That is the same thing. 
Q. Have you been back down there to that private in-
stitution at Staunton, Virginia, since you were discharged by the 
Law & Chancery Court? 
A. Been back down there to stay? 
Q. I didn't say "stay". Have you been back there as a 
patient? 
A. No, sir. 
Q. What did you go back there for? 
A. I have been back to see Dr. DeJarnette. 
Q. What did you go there for? 
A. I went down there to see Dr. DeJarnette. 
Q. Have you ever stayed any length of time in that in-
stitution ~ince your discharge? 
A. Never stayed since I was discharged. 
Q. Have you stayed at any private sanitorium? 
A. No, sir. 
page 15 9 ] Q. You have never stayed at any other private 
sanatorium in the United States since that time? 
A. No, sir. 
Q. Didn't you, in defense to the slander suit which Mae 
E. McClaugherty brought against you, plead you were insane 
at the time you made those slanderous statements? 
A. I was not on the witness stand. 
Q. Didn't you bring Dr. DeJarnette, Dr. Reid, and sev-
eral other noted doctors here from out of town, and every one 
of them testified that you were absolutely insane? 
A. I didn't bring a one of them here. 
Q. Didn't you have them summoned to come here and 
testify in that case? 
you? 
A. They did testify. 
Q. Who did they testify for? 
A. They testified for me. 
Q. Who paid them for coming here and testifying for 
A. I don't know they have been paid. 
Q. Didn't you pay them? 
A. I don't know they have been paid. 
Q. Didn't you give Mr. Price the money with which to 
pay them? 
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A. No. 
Q. Who did you give money to to pay them with? Mr. 
Hoge? 
page 160 ] A. No, sir. 
Q. Who did you give it to? 
A. I don't think anyone was paid. I don't think they 
were paid except for expenses in coming up here. I think Dr. 
DeJarnette was paid his expenses for coming up here. 
Q. Didn't they charge you $50 a day and expenses for 
testifying you were insane at the time? 
A. They did not. 
Q. What did they charge? 
A. Dr. DeJarnette made a charge of so much a day-a 
very small amount-and milage. 
Q. Didn't they testify on the witness stand that they 
were receiving $50 a day and expenses? 
A. I was not in the courthouse and didn't hear it. 
Q. Didn't you learn that from your counsel afterwards? 
A. I didn't ask my counsel about it. 
Q. Did not they testify in court that you were insane at 
the time? 
A. No. 
Q. Didn't your counsel summons them here for that pur-
pose? 
A. He didn't tell me anything about it. 
Q. Why did they come into court and testify 
. page 161 ] then? 
A. I paid to Dr. DeJarnette a small amount and 
expenses for railroad fare for coming here. 
tify? 
Q. Why did you pay him if he didn't come here to tes-
A. There was a bill from him, and we paid it. 
Q. Why did you pay him for coming here and testifying? 
A. I only paid him one time. I paid Dr. DeJarnette 
mileage and a small amount for his trip up here. 
Q. You just testified you didn't know whether they 
were paid or not. 
A. I said there was only one paid. 
Q. How much did you pay him? 
A. So much a mile. 
Q. How much is "so much"? 
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And you cannot recall a ·word of his testimony? 
No. 
You don't know what defense was put up in your 
I was not on the witness stand. 
Do you know what defense you made to that suit? 
I don't know anything about it. 
Q. Didn't you defend that suit on the grounds 
page I 62 ] that you were insane. 
A. Ask my attorney. 
Q. I am asking you. 
A. I didn't even see the papers in that suit, Mr. Dicker-
son. 
Q. What did you get Dr. DeJarnette up here for? 
A. I didn't get him up here myself, unless he come up 
here for some other reasons. 
Q. Didn't you discuss this case with your attorneys be-
fore you brought it? 
A. Mr. Hoge and Mr. Price discussed the case. 
Q. Didn't Dr. DeJarnette and Dr. Reid and all the oth-
ers examine you the very day that case was tried? 
A. Examine me? I cannot say. 
Q. Didn't they examine you in the Municipal Building 
in the City of Roanoke? 
A. I answered some questions Dr. DeJarnette asked me. 
Q. Was not Dr. Reid present, and some other doctor in 
there, and didq.' t those gentlemen examine you and testify you 
were insane at ·that time? 
A. I cannot tell you. 
Q. W~re they correct or not? 
Mr. Price: 
You know Mr. McClaugherty was not present when those 
doctors testified. 
page 163 ] Mr. Dickerson: 
I know; but he knows what they said. 
A. I don't know what they said. 
Q. If they testified to that effect, wer~ they correct or 
not? 
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A. I don't know what they testified to. 
Mr. Price: 
Are you trying to take an appeal on that case. I didn't 
think so in the beginning, but since you have brought it all in, 
I am not so sure. 
Mr. Dickerson: 
He has testified that Mrs. McClaugherty railroaded him to 
Baltimore when he was not insane, and that the doctors said he 
was sane at that time, and I want to show that Dr. DeJarnette 
and three other eminent doctors of insane institutions of this 
state testified and showed to the court that in 193 5 he was in-
sane, and that they were summoned here for that purpose. I 
didn't want to bring up anything about Baltimore; you brought 
it out yourself. 
Q. At the time you were entered in the Shephard & 
Enoch Pratt institution in Towson, Maryland, did you sign 
papers at that institution in order to be admitted? 
A. None whatever. 
Q. If there are such papers that are signed, will you give 
your consent to that institution to furnish us with 
page 1 64 ] a copy of them, if they so exist? · 
A. I signed no papers. If any were signed they 
were signed by her. 
(Upon request of counsel. the reporter read back to 
the witness Mr. Dickerson's last question.) 
A. I signed none except at Shephard & Enoch Pratt. I 
signed no papers while in Baltimore. 
Q. Will you give us permission to get a copy of those 
papers, if they do e·xist? 
A. I didn't sign them, Mr. Dickerson. 
Q. I didn't ask you that? If you will give us permis-
sion, we will get them. 
Mr. Apperson: 
Counsel for the defendant makes the same statement as to 
the papers referred to now alleged to be at Towson, Maryland, 
that they have made as to the questionaire and other documents 
which the defendant has been requested to give his consent to 
the producrion of. 
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Mr. Dickerson: ( continuing) 
Q. At the time you were initiated in the Kazim Temple 
of the Tribe of the City of Roanoke, were you not required to 
make a will? 
A. Mr. Dickerson, I cannot recall that about mak-
page 165 ] ing a will at Kazim Temple. 
Q. Are you a member of Kazim Temple? 
A. Yes, sir. 
Q. Don't you know that is a rule of that Temple that 
you have to make a will? 
A. No, sir, I do not. 









I cannot say whether I did or not. 
Did you make a wiU? 
I cannot say. 
Do you have a will now? 
Yes, sir. 
And in that latest will, didn't you revoke your other 
A. No, sir. Yes, I beg your pardon. If I made any 
prior to that time, I did. 
Q. Didn't you make a will revoking the one made at 
Kazim Temple? 
A. If I made any prior to that time. 
Q. Don't you remember whether you made any prior to 
that time or not? When did you make your last will? 
A. I don't think I can answer that? 
Q. Will you answer the question as to whether or not you 
have made a last will? 
A. I don't care to tell you. 
page 166 ] Mr. Dickerson: 
question. 
Mr. Price: 
I am going to ask that the witness answer the 
Objected to as immaterial and irrelevant. 
Mr. Apperson: 
Counsel for the defendant maintain that any will which 
the defendant may have made is immaterial as to the issues in-
volved in this suit, and he is absolutely within his rights in de-
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dining to answer the question; and the witness declines to 
answer on advice of counsel. It however, the court rules that 
it is proper for the defendant to answer, he will do so; but he is 
making present refusal pending the court's decision on this issue. 
Mr. Dickerson (Continuing) 
Q. How many wills have you made during your life-
time? 
A. I cannot tell you off-hand. All wills have been re-
voked made prior to the last will. 
Q. Who did you name as beneficiary in your will prior 
to this last will? 
A. I cannot tell you. 
Q. Do you mean to tell this court that you don't re-
member who you made as beneficiary in any of those wills? 
A. I cannot tell you; I can tell you in this last 
page 167 ] will .. 
Q. Your counsel has refused to let you testify 
in connection with the last will. But, in regard to the other 
wills: Who did you name as beneficiary in those wills? 
A. I refuse to answer that. 
Q. Did you name Mae E. McClaugherty as beneficiary 
in any of those wills? 
A. I refuse to answer that. Mae E. McClaugherty? 1 
never made nothing to Mae E. McClaugherty in any will. 
Q. Did you name Edwina or Phyllis McClaugherty as 
beneficiary? 
A. I don't care to answer that question. 
Q. When you entered the Kazim Temple, didn't you 
enter that as a married man? 
A. I don't remember anything about a will, or enter-
ing the Kazim Temple as a married man. 
Q. Didn't they ask you whether or not you were a mar-
ried man? 
A. I don't remember. 
Mr. Price: 
Why don't you ask him all about the secrets of the Kazim 
Temple, and all that. 
Mr. Dickerson: 
I have better sense than that, Mr. Price. 
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Q. I believe you testified that you gave an income tax 
return for a number of years; that you signed those returns 
which were made up by Mrs. McClaugherty and a Mr. Mc-
Broun. Will you give your permission for the 
page 1 68 ] State and Federal Governments to furnish us with 
certified copies of those returns for the purpose 
of this record? 
Mr. Apperson: 
Counsel for the defendant makes the same statement as to 
the question of the production of these tax returns as they have 
made as tv the other documents which the witness has hereto-
fore been requested to produce. 
Mr. Scott: 
Counsel for the complainant make the same motion in 
response to Senator Apperson' s statement as made in other 
parts of this record. 
Mr. Dickerson (continuing) 
Q. Mr. McClaugherty, when Mrs. McClaugherty and 
the two children left your home on Wasena Hills, was not it 
necessary for Mrs. McClaugherty to institute a suit in detinue 
in Roanoke in order to get their clothes and personal effects? 
A. No, sir. 
Q. Didn't Mrs. McClaugherty and the Sheriff of Roa-
noke County come to your home and recover her clothes and 
the clothes of the children and their personal possessions? 
A. He came there, but they never requested anything 
about clothes at all. I didn't care anything about her clothes. 
Q. In other words, she came there by an order of the 
court, along with the Sheriff of Roanoke Coun-
page 169 ] ty, and obtained their clothes? 
A. To make a showing for herself and make me 
out a mean man, on advice of her attorney. 
Q. Mr. McClaugherty, did you buy a home in Richmond 
for Edwina? 
A. I bought a home. She told me she was going to get 
married, and I bought a home with the intention of she and her 
husband living in this home. 
Q. Was that before she was married? 
A. Yes, sir. 
Q. Who did she marry? 
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A. James Blackwood. 
Q. Did you talk to Mr. Blackwood before he and Edwina 
were married? 
A. Not much. He came out one evening to see me and 
I talked to him for a few minutes. 
Q. He came to the house to see you? 
A. Yes, sir. 
Q. What did he come to see you about? 
A. He said he was thinking about marrying Edwina-
said he wanted to marry Edwina. 
Q. Did he ask you if you minded? 
A. I told him I had no objections as far as I was con-
cerned. 
Q. Did he talk to you about your own marriage? 
A. No, sir. 
page 1 70 ] Q. Did he ask you if you and Mae E. McClaugh-
erty were married? 
A. He didn't mention that subject in the least; no sirree 
Bob, he didn't in the least. 
Q. How many time did he see you at your home? 
A. Only once. 
Q. And that was on Wasena Hills in Roanoke, Virginia? 
A. Yes. 
Q. Do ·you remember how long that was before they 
were actually married? 
A. I cannot remember. I don't know. 
Q. But he did come to see you in regard to marrying your 
daughter? 
A. I think he came to see Edwina, and spoke to me while 
he was there. 
Q. Had not Edwina been away from your home, and 
was not then living at your home? 
A. Edwina had been away from my home; she and Mae 
and Phyllis came up there. That was the time they came there. 
Q. Was anyone else present at the time you talked to 
him? 
A. No. Mr. Davis was there, but he was down in an-
other house in the yard. 
Q. Where was Mae McClaugherty and your daughter, 
Phyllis? 
A. Mae Wilburn was upstairs. 
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page 171 ] Q. Where was Phyllis McClaugherty? 
A. She was upstairs. 
Q. Where was Edwina? 
A. She must have been upstairs too. 
Q. Did he see them while he was there on this visit? 
A. I didn't see him talking to them. 
Q. Didn't you tell Mr. Blackwood on that occasion that 
you and Mae E. McClaugherty were married in Norfolk, but 
that you had forgotten the date? 
A. I did not. That question was not brought up at all. 
No sir. 
Q. Mr. McClaugherty, when Mae E. McClaugherty re-
signed as your Committee in 1934, how much money in bank 
did she turn over to you? 
A. The statements show what she turned back to me. 
I cannot be positive. 
Q. Approximately how much? 
A. I cannot say exactly-somewhere between $50,000 
and $60,000. 
Q. I believe you testified that you have not had any op-
portunity to sell the Wasena Hills property. Is that right? 
A. Yes, sir. 
Q. Has anyone approached you in regard to selling it? 
A. No. 
page 172 ] Q. Has Mr. Fowlkes, of Fowlkes & Kefauver 
real estate firm, approached you about selling it? 
A. No, sir. 
Q. Have you approached them about selling it? 
A. No, sir. 
Q. Have you talked to Mr. Kefauver about it? 
A. No, sir. 
Q. Did you have any conversation or arrangement with 
Mr. Whitwell W. Coxe about buying that property? 
A. No, sir. 
Q. Did you have any negotiations with Mr. Whitwell 
W. Coxe-
A. None whatever. 
Q. -in connection with the purchase of your property 
on Wasena Hills? 
A. None what~ver. 
Q. Have you tried to sell that property? 
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A. No, sir, I have not tried to sell it. 
Q. Isn't that property increasing in value every day? 
A. I cannot say. 
Q. Are not some nice homes being built around your 
property at the present time? 
A. Not around my property. 
Q. Your property borders on Main Street, Wasena, does-
n't it? 
A. No, sir, an alley comes in there. 
page 1 73 ] Q. Between Main Street and your property? 
A. Yes, sir. 
Q. Hasn't there been built a large number of houses on 
Main Street, between Main Street and your property in recent 
months? 
A. There has been some building on Main Street, on 
some old cheap lots-probably a few houses. 
Q. Have not some right nice homes been built in that 
section? 
A. Not nice homes-around $25 oo houses on $400 or 
$500 lots. 
Q. Don't you know that around $6,000 and $7,000 
homes have been built there in the past two or three months? 
A. No, sir. 
Q. Do you mean to say you can buy those houses for 
$2500 or $2600, or that they cost $2500 or $2600 to put them 
up? 
(withness does not answer) 
Q. Do you know what they sold for? 
A. I cannot tell you what they sold for. 
Q. Does not your property border on Brandon Road? 
A. No, sir. 
Q. How close to Brandon Road? 
A. Several hundred feet-about 200 feet to Brandon 
Road. 
Q. Does your property border on any street or 





A. No, sir. 
Isn't t_he entrance to your property on Main Street, 
That is the only entrance I have, yes, sir. 
Isn't it a fact that there has been considerable build-
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ing in the section in which you live in recent months-more 
than in any other section of Roanoke? 
A. No, sir, there bas not been. 
Q. There has n~t been considerable building m that 
section? 
A. Maybe five, six, or seven houses up there. 
Q. How close are you to Oak Hill? 
A. Oak Hill runs the other side of Brandon Road. 
Q. Has not there been considerable development in that 
property?, 
A. Oak Hill? There has been three houses built up in 
there. 
Q. And those are very expensive houses, are they not? 
A. There are two right nice homes up there. 
Q. They are within sight of your home, are they not? 
A. I cannot see one of them. They are about a mile and 
a half or two miles from rn y home. 
Q. How far? 
A. About a mile and a half I reckon over to that road, 
the way I have to go to them. I have to go to 
page 175 ] Main Street, Wasena. 
Q. Isn't it less than a quarter of a mile the way 
the crow flies? 
A. The crow flies the short way, doesn't it? 
Q. Straight. 
A. About a half mile over there to the first house; a long 
half mile. 
Q. If your property on Wasena Hills is such a large lia-
bility to you, why don't you sell it? 
A. I have not had a buyer for it. I wish you would get 
me a buyer for it. 
Q. Have you tried to get a buyer for it? 
A. I don't know that I have. I have felt out a few. I 
had quite a few to ask me if I had a buyer for it. I had some to 
ask me the price I would take for it. 
Q. What price have you got on it? 
A. I have never put a price on it. I thought maybe you 
were trying to buy it yourself. 
Q. In other words, you are suspicious of most everybody, 
aren't you? 
A. Yes, sir. I don't trust nobody. 
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Q. I believe I at one time represented you, didn't I, Mr. 
McClaughcrty? 
A. I don't know. You may have. 
Q. Do you have any disability insurance policy? 
A. I have one insurance policy that carries disa-
page 176 ] bility? 
Q. How much a month? 
A. $ 100.00 a month. 
Q. Have you drawn that recently? 
A. I have drawn some of it. 
Q. Are you drawing it now? 
A. Yes, sir. 
Q. And you have been for sometime? 
A. Not for long. I could have drawn it while I was in 
the hospital for an operation. She drew this $20 on my in-
surance while I was gone all the time. I didn't know that un-
til after I came back. She sent me one check, and I endorsed it 
and sent it back to her. 
Q. You are drawing disability insurance at this time? 
A. Yes, sir, $100.00 a month. It takes a $100.00 a 
month to fire that furnace up there. 
Mr. Dickerson: 
Counsel for the complainant now asks counsel for the de-
fendant what time your answer can be given to the request to 
furnish the additional evidence asked for by the complainant 
in this matter. 
Mr. Apperson: 
Counsel for the defendant replies that they will give con-
sideration to the request of counsel for the complainant, and ad-
vise them within thirty days from this date. 
page 177 ] By Mr. Apperson: (To witness) 
Q. Do you authorize the shorthand reporter to 
sign your name to this deposition? 
A. Yes, sir. 
And further this deponent saith not. 
J. W. McCLAUGHERTY 
By H. E. WICKES 
Shorthand reporter 
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And on another day, to-wit: On the 13th day of April. 
1 940, the following decree was entered: 
This day appeared W. Warren Dickerson, Attorney for the 
complainant in the above cause, and suggested to the Court that 
in said cause the complainant has completed the taking of her 
depositions and it being suggested to the Court that, although 
requested on numerous occasions the Defendants have not com-
pleted the taking of their depositions and in view of the facts 
set forth in the Bill of Complaint it is necessary that this cause 
be referred to the Court for final action as soon as possible, 
come also. S. R. Price, Attorney for the defendant. 
WHEREUPON, the Court doth ADJUDGE, 
page 178 ] ORDER and DECREE that the Defendant to the 
said Bill of Complaint do complete the taking of 
his depositions in said cause by May I 5, 1940, at the end of 
which tim~? said cause will be heard upon such depositions as 
may have been taken and filed. 
And en another day, to-wit, on May I Ith, I 940, the fol-
lowing STIPULATION was entered into by counsel: 
It is hereby stipulated between counsel for the complain-
ant and defendant in the above styled cause as follows:-
( 1) That a questionaire given by J. W. McClaugherty 
to the Draft Board of the War Department in the City of Roa-
noke, Virginia, on June I 7th, I 917, sets forth that J. W. Mc-
Claugherty was married to Mae Elizabeth Wilburn on Aug-
ust 7, 19 I 2, at Norfolk, Virginia, and that at that time they had 
one child, three years old, named Edwina Bey McClaugherty, 
said information having been given by J. W. McClaugherty 
and sworn to before an officer authorized to take his affidavit, 
and which questionnaire is signed J. W. McClaugherty. That 
by reason of said information contained in said questionnaire 
J. W. McClaugherty was placed in Class 4 A and exempt from 
Military service in the United States Army because he stated in 
said Questionnaire that he had the above wife and child depend-
ent upon him for support. 
(2) That J. W. McClaugherty between 1913 and I 930 
applied for and was issued several Insurance pol-
page 179 ] icies with the Life Insurance Company of Vir-
ginia and other companies for a total sum of 
$31,000.00, and that his applications which were personally 
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signed by him, stated that Mae Elizabeth McClaugherty was 
his wife and when said policies were issued she was named as 
beneficiary in said policies. 
( 3) That tax returns filed with the tax authorities of 
the State of Virginia and the United States of America which 
returns are signed by and sworn to by J. W. McClaugherty state 
that persons dependent upon him for support were Mae E. Mc .. 
Claugherty his wife and two daughters, Edwina and Phyllis 
McClaugherty, and which returns claim the exemptions allow .. 
ed because of dependents. 
(4) That this stipulation shall be in lieu of the defend .. 
ant, J. W. McClaugherty, giving his consent to the production 
of the Questionnaire, Insurance Policies and Tax Returns men .. 
tioned in the three preceding paragraphs, and shall dispense with 
either party to this cause producing and introducing in evi .. 
dence said Questionnaire, Insurance Policies and Tax Returns 
and that all requests for the production of the same and ob-
jections pertaining thereto, which appear in the record, are 
hereby withdrawn. 
( 5) That the following questions and answers, and ob .. 
jections, appearing at pages 1 1 o and 1 1 1 of the depositions tak-
en in this cause on December 9th, 1939, (See pages 165 and 
166 of this record), be and the same are hereby eliminated and 
deleted from said depositions: 
page 180 ] "Q. Don't you remember whether you made 
any prior to that time or not? When did you 
make your last will? 
"A. I don't think I can answer that. 
"Q. Will you answer the question as to whether or 
not you have made a last will? · 
"A. I don't care to tell you." 
By Mr. Dickerson: 
I am going to ask that the witness answer the question. 
By Mr. Price: 
Objected to as immaterial and irrelevant. 
Mr. Apperson: 
Counsel for the defendant maintain that any will which 
the defendant may have made is immaterial as to the issues in .. 
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valved in this suit, and he is absolutely within his rights in de-
clining to answer the question; and the witness declines to 
answer on advice of counsel. If, however, the court rules that 
it is proper for the defendant to answer, he will do so; but he 
is making his present refusal pending the court's decision on 
this issue. 
GIVEN under our hands this the 11th day of May, 1940. 
W. WARREN DICKERSON 
WALTER H. SCOTT 
Counsel for Complainant. 
S. R. PRICE 
HAR VEY B. APPERSON 
Counsel for Defendant. 
page 180-a ] And on another day, to-wit, June 19th, 1940, 
the following STIPULATION was entered in-
to by and between counsel on both sides, and duly entered and 
filed by the Court on June 26th, 1940: 
It is hereby stipulated and agreed between counsel for the 
plaintiff and the defendant in this action as follows: 
(1) That on the 6th day of June, 1936, the next friend 
of the· plaintiff in this cause instituted in the Hustings Court 
for the City of Roanoke, Virginia, an action of tresspass on 
the case against the defendant, J. W. McClaugherty, and that 
there is hereto attached a true copy of the writ issued in said 
action, and the return thereon, which is agreed to be considered 
as a part of this stipulation. 
(2) That said action was a tort action wherein the next 
friend of the plaintiff was styled and designated throughout 
the proceedings as · 'Mae. E. Wilburn, sometimes known as Mae 
E. McClaugherty", and throughout the proceedings in said 
action the defendant was named and designated as "J. W. Mc-
Claugherty". That the declaration in said action was filed 
July 28th,· 1936, consisting of 18 counts, comprising thirty-
seven page!:, and alleges that the defendant therein was liable 
to the next friend of the plaintiff in the sum of $100,000.00 
by reason of the alleged slanderous, defamatory and insulting 
statements made by . the defendant concerning the plaintiff, 
which are more fully set out in said declaration. 
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(3) That subsequent to the filing of said declaration 
the defendant filed in said action his plea of not 
page 1 8 o-b ] guilty, a plea of insanity, and sundry other 
pleas and grounds of defense to said action. 
(4) That on the issues joined between the next friend 
of the plaintiff and the defendant, the jury returned a verdict 
in favor of the next friend of the plaintiff for $10,000.00. 
That the defendant moved to set aside said verdict, which mo-
tion the Court overruled, and judgment on the verdict with 
costs and interest from February 1 1th, 193 7, was rendered. 
That thereafter the defendant renewed his motion to set aside 
said verdict, which the Court likewise overruled, and the de-
fendant indicated his intention to apply to the Supreme Court 
of Appeals of Virginia for a writ of error and supersedeas to 
said judgment. 
( 5) That on April 3rd, I 9 3 7, as is disclosed by an ord-
er entered in Common Law Order Book 72, page 3 28, of said 
Court, the next friend of the plaintiff and the defendant agreed 
to a reduction of said verdict and judgment from $10,000.00 
to $8,000.00, and the defendant abandoned his intention to 
apply for said writ of error and supersedeas. That said judg-
ment as reduced was duly paid by the defendant as appears from 
an endorsement on the Margin of Judgment Lien Docket No. 
15, page 3 2 of said Court, which said endorsement of satisfac-
tion is in the words and figures following, to-wit: 
"Satisfaction by payment this 28th April, 193 7. 
MAE E. WILBURN, 
By W. WARREN DICKERSON, 
her Atty." 
page 180-c ] (6) That the records of the Hustings Court 
of the City of Roanoke, and the papers in this 
action, disclose the foregoing, and that this stipulation may be 
filed as a part of the record in this action, but counsel for the 
plaintiff in this cause by admitting the correctness of the fore-
going does not admit the relevancy and materiality thereof to 
the issues joined in this cause, and object to the Court consider-
ing the same in this cause, but that if on motion of counsel for 
the plaintiff the Court in this cause is of the opinion that the 
foregoing contents of this stipulation is relevant and material 
Supreme Court of Appeals of Virginia 
to the issues joined in this cause, the Court may consider the 
contents of this stipulation as facts proven in this cause, and 
in the event the Court so considers the same, counsel for the 
plaintiff excepts to such action of the Court. 
( 7) That should the above stipulation be admissible, it 
is further stipulated, that the above action was instituted in the 
Hustings Court on the advice of the attorneys for the next 
friend of the plaintiff, who also advised her that the defendant 
could defend the suit by showing that the next friend of the 
plaintiff was the wife of the defendant and that he might be 
forced to prove the marriage in order to defeat the suit. 
GIVEN under our hands this the I 9th day of June, I 940. 
W. WARREN DICKERSON 
WALTER H. SCOTT . 
Counsel for Plaintiff. 
S. R. PRICE 
HARVEY B. APPERSON 
Counsel for Defendant. 
page 180-d ] Commonwealth of Virginia: 
To the Sheriff of the County of Roanoke, 
Greeting: 
We command you to summon J. W. McClaugherty to ap-
pear at the Clerk's Office of our Hustings Court, Court of the 
City of Roanoke, at the Courthouse thereof, at the Rules to be 
holden for said court on the Fifth Monday in June, 1936, to 
answer Mae E. Wilburn, sometimes known as Mae E. McClaugh-
erty of a plea of Tresspass on the case damages $100,000.00. 
And have then there this writ. 
Witness, R. J. Watson, Clerk of our said Court, at the 
Courthouse the 6th day of June, 1936, and in the 160th year 
of the Common wealth. 
R. J. WATSON, Clerk. 
By ELSIE BOONE, Deputy Clerk. 
Mae E. Wilburn 
vs. T resspass on the case 
1st July Rules 193 6 
Hustings Court 
Massick & Dickerson, p. q. 
Executed June 6, 1936, on the within named J. W. McClaugh-
erty by delivering a true copy of the within writ to Nell Mc-
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Cla~gherty his sister at P. M. and a member of his family over 
the age of sixteen years, after giving information of its pur-
port, she being found at his usual place of abode in Roanoke 
County and he not being found there. 
GEO. R. RICHARDSON, Sheriff, 
By C. E. Simmons, D. S. 
Received June 6, 1936 and filed. 
ELSIE BOONE, Deputy Clerk. 
Filed June 26th, 1 940. 
T. L. K., Judge. 
page I 8 I ] And on another day, to-wit, on November 23rd, 
1 940, the following opinion was rendered by the 
Court. ~-
This is a suit brought by Phyllis McClaugherty born Feb-
ruary 10, 1927, to have herself declared to be the legitimate 
daughter of her father, J. W. McClaugherty. 
Complainant's mother testifies that she and J. W. Mc-
Claugherty, both of whom lived in Roanoke, had been going 
to gether regularly from May 13, 191 2, and that she had con-
sented to marry him; that on August 5, 191 2, she went to Nor-
folk~ and he came down on August 7, 191 2; that they both 
registered at the Lorraine Hotel, but occupied separate rooms; 
that he came in one day and had a license to get married; that 
she read the license, but does not recall the Clerk's Office from 
which it was issued, nor who signed it, that they went a short 
distance from the hotel to the home of T. A. Taylor, a preacher 
65 or 70 years of age, where they were married in the presence 
of a lady supposed to be the preacher's wife, with a ring cere-
mony, using the preacher's wife's ring: that they mutually took 
each other for husband and wife; that the preacher gave them 
a certificate of marriage; that the next day they went to a cot-
tage at Cape Henry, where they stayed until August 19th, oc-
cupying separate rooms; and not registered as man and wife; 
that while there, they buried the marriage certificate in the 
sands, because he thought it was better to keep the marriage a 
secret; that McClaugherty returned to Roanoke on August 
19th, and she returned after Labor Day, when 
page 182 ] she returned, she went to work for McClaugherty 
in his store; that McClaugherty told every one 
\./ 
li' 
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that they were married, and she denied it, and her mother 
thought it best to announce it; that they sent out announce-
ments that they would be at home in October, r 9 1 2, and start-
ed living together at 608 Second Avenue, N. W.; that in Oc-
tober, 1912, he gave her a wedding ring inscribed; "J. W. Mc-
Claugherty and Mae E. McClaugherty, August r 7, 191 2, which 
she has worn continuously: that she first learned that the mar-
riage was questioned from McClaugherty' s brother after he had 
been sent to a hospital in Baltimore, 1932; that subsequently, 
in connection with a divorce she contemplated. and later in con-
nection with other litigation she had two attorneys make in-
vestigation in Norfolk, and that neither of them has found there 
any trace of the minister, nor of the issuance of the_ license nor 
of the certificate. 
J. W. McClaugherty denies substantially all of this. He 
testifies that complainant's mother lived on Second Avenue, N. 
W., and that he used to meet her just across the street from his 
store, which was at 5 3 3 Second A venue, N. W.; that she lived 
with her mother and father, 2 brothers and some other people; 
that he had known her 1 2 or I 5 months before August, I 9 1 2; 
that he had never discussed marriage with her prior to August, 
r 912; that he went to Norfolk in July, 1912, where they both 
stayed at the Lorraine Hotel, and later at the cottage at Cape 
Henry; that he returned to Roanoke before she did: that she 
began working for him in his store for which she was paid; that 
six weeks or two months after she returned from Norfolk, they 
began living together at 608 Second Avenue, N. 
page 183 ] W., and that he never discussed marriage with her. 
The testimony of complainant's mother contains 
some discrepancies and contradictions. Her story as to the dis-
position of the marriage certificate is so unusual as of itself to 
raise a doubt that such a story would be frabricated. 
T~e testimony of McClaugherty that they began and con-
tinued b'n open, metJricious co-habitation on the same street, 
and within a few blocks of the home of her parents and broth-
ers, is so unusual as to require more explanation than he has seen 
fit to give to make it credible. 
McClaugherty testifies (.pag~ that there was no doubt 
that complainant's mother was regarded in Roanoke City as his 
wife. 
The evidence is that they worked together in the store, 
and by their very successful conduct of it, accumulated a large 
amount of real an·d other property, some of which was conveyed 
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to her as his wife; that, as his wife, she had very generous ac-
counts with various merchants, charged to him as her husband, 
and which he paid; that she united, as his wife, in deeds of trust, 
one securing a note made by him for $ 12,000..e-e- payable to 
and endorsed by her, and in deeds of conveyance, one involving 
as much as $30,000..oe, and another to his father, involving 
$7iooo.o.o, this latter deed having been made after the birth of 
complainant. All of the transactions of this nature during the 
20 years they lived together, without exception, were had as 
husband and wife. and his conduct and representations were 
such that all parties, merchants, bank and corporation officials, 
purchasers of real estate and members of his family, dealt with 
them as husband and wife. 
page 184 ] It is stipulated by his counsel that he claimed, un-
der oath and over his signature, and was allowed, 
exemption from the draft during the first World War as a mar-
ried man with dependents; that he claimed, on tax returns sign-
ed and sworn to by him, and was allowed deductions on his in-
come tax for the same reason; that between I 9 r 3 and I 9 3 o he 
obtained policies of insurance aggregating $3 1 ,ooo~ on ap-
plications signed by him stating that complainant's mother was 
his wife, 3nd naming her beneficiary therein. 
Their first child, a daughter, was born in their home on 
September 16, 1913. Her birth certificate showed that her 
parents were married. She was reared and educated by him. 
Her husband asked and obtained from him, as her father, his 
consent to their marriage, and he purchased a valuable home for 
her, which, however, becarrie of the subsequent trouble with her 
mother, he did not convey to her. Another child was born, 
died, and was buried in his burial lot; complainant was born in 
Jefferson Hospital, and her birth certificate shows her parents 
were married. She was reared and educated by him, was sup-
ported by him after her parents had separated, and on two oc-
casions at hearings in this case, he has, in open Court, offered to 
support and maintain her in the home he now has with his pres-
ent wife. 
The evidence shows that for twenty years after complain-
ant's mother testified she married defendant, he fulfilled, gen-
erously all the obligations of a husband and father to his fam-
ily; that he enjoyed the full benefits of all the exemptions to 
which such relationship entitled him; and that on 
page 185 ] all occasions when his marital status might have 
been involved, his own conduct, representations 
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and statements, frequently in writing and many of them under 
oath, showd that he was a married man. 
This evidence fully corbborates the testimony of complain-
ant's mother that she and the defendant were married, and com-
pletely rebuts any inference in his testimony that their co-habi-
tation was meretricious. 
The testimony of P. C. Wilburn and R. S. Argabright, 
uncles of complainant by blood and marriage. respectively, as 
to declaration, conduct, and general and family repute also 
corroborates her. The record overwhelmingly leads to the con-
clusion that his present attitude towards complainant is not 
due to his belief that she is illegitimate, but to his hostility to 
her mother. 
It would serve no purpose to review the evidence as to 
what transpired after McClaugherty was sent to the hospital in 
Baltimore. The difference between him and complainant's 
mother which grew out of it have been thoroughly aired in this 
and other courts, and the rights of the complainant are not af-
fected thereby. Complainant was not a party to any of the 
various litigation between her mother and father. and any in-
consistent positions taken by her mother in such litigation can-
not operate as an estoppel on complainant. It would only go 
to the credit of the mother as a witness, and is not sufficient to 
overcome the evidence which corroborates her. 
In ~wso_!ll v. ~leming, 165 Va. 89, the plain-
page 186 ] tiff recovered a judgment for $4,,000..ee for crim-
inal conversation with and alienation of the af-
fections of her husband. which was attacked on the ground that 
no marriage had been proved, because no marriage license had 
been introduced. The only evidence in the record before the 
Court of Appeals was her testimony that she had been married 
to her husband by a certain minister, in Dickenson County where 
the suit was brought, as a result of which six children were born 
and that she and her husband lived together until he became 
criminally intimate with the defendant. and a statement in the 
Bill of Exceptions that other witnesses, without objections spoke 
of them as husband and wife. ' 
Chief Justice Campbell, speaking for the ;Court, in affirm-
ing the judgment, states, at page 96, that in making such con-
tention counsel for defendant seemed to have confused proof 
of marriage and validity of marriage. He continues, "In El-
dred vs. Eldred, 97 Va. 606, 34 S. E .. 477, Judge Cardwell 
held that TnV1rginia marriage may be proved by reputation, 
. ') 
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declaration and conduct of the parties. That case was fJllow-
ed by Reynql<!s vs. Adams, 125 Va. 295, 99 S. E. 695i Van-
cl~rnoq~ vs. B_yan, 137 Va., 445, 119 S. E. 65. In both cases 
it was held that in the interest of morality and decency the law 
presumed marriage between a man and woman when they lived 
together as man and wife, demeaning themselves towards each 
other as such, and that status in society is recognized by their 
friends and relatives. While it is true, however, that co-habi-
tation and repute do not constitute marriage, they do constitute 
strong evidence tending to raise a presumption of 
page I 8 7 ] marriage, and the burden is on him who denies 
the marriage to offer countervailing evidence." 
In the case at bar the evidence is conclusive that complain-
ant's parents lived together as man and wife, demeaning them-
selves together as such, and such status was recognized by their 
friends, relatives, and all other persons who had any dealings 
with them. The marriage is denied by the defendant. He re-
lies on his testimony and is entitled to avail himself of the hear-
say testimony of complainant's mother as to the result of the 
investigations made in Norfolk. None of the ..-l\ttorneys or 
other persons who made the investigationHestified, and there is 
no evidence of what they did. Neither of complainant's par-
ents lived in Norfolk. There were some 120 other.elerk's;:e/f-
fices in Virginia from which a marriage license could have been 
issued with as much validity as one issued by a-el.erk in Nor-
folk, and ~s many Courts in which a Minister could qualify to 
perform marriages anywhere in the State. In the absence of 
testimony that the license was issued in Norfolk, and of the 
nature and extent of the investigation made 25 years after the 
marriage took place, the failure to find evidence of it there, or 
to find a minister who was 6 5 or 70 years old at the time of 
the marriage, and the bold denial of the marriage by the de-
fendant ar~ not sufficient to overcome the presumption of mar-
riage supported as it is in this case. See Reynolds vs. Adams 
125 Va. 295, wherein it was held that thetestutiony of-the 
..Clerk in the...-City in another jtate. where the marriage was al-
leged to have taken place, that his was the only 
page 188 ] office from which license to marry could be ob-
tained, and that his marriage record did not show 
that a marriage license was issued from his office for such mar-
riage, but did not undertake to say that there was no other of-
ficer who could have issued the license at the time the marriage 
occurred. did not furnish that most cogent and satisfactory evi-
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dence which is requisite to repey the presumption of marriage 
arising from co-habitation, apparently matrimonial. 
The testimony of complainant's mother, corroborated as 
it is by such conclusive evidence of the matrimonial reputation, 
declarations and conduct of her parents, the presumption aris-
ing therefrom and the inconclusiveness of the countervailing 
evidence, prove, on the issues involved in this case, that com-
plainant is the legitimate child of J. W. McClaugherty. 
She relies, however, on the proof as showing that she is 
the issue of common law marriage, legitimate by reason of·-S-e-c-
tion 5270 of pr the Code. 
The provisions of-Sections 5 269 and 5 2 70 of the Code 
(2553 and 2554, respectively of the Code of 1887) were first 
enacted in I 775 as parts of the same clause. They will be re-
ferred to by their-8-ection numbers in the present Code of Vir-
ginia. West Virginia has identical statuls. The Courts of both 
,States have generally considered ,Section 5 2 70 with-8ection 5 269 
in ascertaining the intentions of the Legislature in enacting them, 
and-Section 5270 with"'Section 5071 in ascertaining the inten-
tion of the Legislature in enacting-tSection 5071. 
The leading case is Stones vs. Keeling, 5 Call 143, decided 
in 1 804, he~ter referred to, whi<f holds that 
page 189 ] Section 5270 should be liberally construed, and 
that children of a b~amous marriage are legiti-
mate und~r -Section 5 2 70. In this case Judge Roane says that 
it was not the temper of the Legislature to visit the sins of a 
criminal marriage upon the innocent and unoffe~ding offspring. 
"It is important also that this provision" l ( 5 269 )\'/immediately 
precedes the sentence in question" (5270) "whi~h is part of 
the same clause, and connected therewith by the word 'also'. 
If the Legislature has legalized children begotten in open forni-
cation where there is no marriage, or semblance of marriage, it 
is a reasonable presumption that they at the same moment, and 
by the same clause, meant also to include the offspring of mar-
riages, which, though void in law, and unfortunate, may be 
nevertheless excusable and even innocent." 
''In the case of fu.._verlin vs. fu_yerlin, 29 W. Va. 73 2, 3 S. 
E. 36, which holds that common law marriages, when contract-
ed in this state, are not recognized by our ,Court as valid, Judge 
Snyder, who wrote the opinion txpressly says that he came to 
that conclusion with less regret because, by the express com-
mand of our statute, 'the issue of marriages deemed null in law, 
or dissolved by a £ourt, shall nevertheless be legitimate.' In 
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that case the controversy was between husband and wife, she 
having sued him for a divorce and alimony. That relief was 
denied her, because the common law marriage shown to exist 
in the case was not deemed valid; the rights of the issue of that 
marriage were not involved, and the learned Judge says that he 
came to that conclusion with less regret because 
page 190 ] the statute above quoted, made the children legiti-
mate.'.' This quotation is from Kester vs. Kester, 
--~t. ......__ ,.---· 
In l;ldred vs. l;J!ired, 97 Va. 606, at page 630, Judge 
Cardwell, speaking for the _.Court, says, ''So solicitous for the 
welfare of the innocent offspring of an illicit co-habitation has 
the lawmaking power of our state been, that it is declared that" 
quotes the provisions of-&ection 2553, "and by Section 2554, 
it is declared that the issue of marriages deemed null in law, 
shall nevertheless be legitimate. But unfortunately, these statutes 
have no application to this case." 
In Offield vs. Davis, 100 Virginia, 250, at page 255, Judge 
Cardwelf;"gain speaking for the.,.C'ourt, cites Beverlin vs. B_ev-
w..ini_,8Gpra, and refers to the opinion therein as an- opinion of 
Snyde_i;-J .. an able and learned 1urist, concurred in by the en-
tire ,Court. At page 263, referring to common law marriages, 
he says: "If such a marriage in this Jtate could be held vaHd, 
it would seem to have been a useless effort on the part of our 
legislature, by certain acts passed, to protect innocent offspring 
of an illicit co-habitation. Secs. 2553, 2554, of the Code." 
In Goodman vs. Goodman, 150 Va. 42, holding that chil-
,,-- -- ---- --------dren previous! y born were made legitimate by a bigamous mar-
riage, the opinion of Judge Wes~construing-8ection55269, 5270 
and 5287 1 states at page 45, "These statutes are remedial in 
their nature, and should be liberally construed. When so con- c-. 
.:;.-
strued, it is apparent that the object and purpose of their enact- . -\ 
ment was to remove the stain and disability of bastardy from .c-
all 'innocent and unoffending'/children who..-foE-- c 
page 191 ] any cause, might be classed as illegitimate. 
· The ,Courts of West Virginia uniformly approve 
the rule that its statute, being a humanitarian statute, shall be 
liberally construed, so as to embrace a common law marriage 
contracted in that state; but such construction does not dis-
pense with the proof of such marriage, or take from· the per-
sons asserting it the burden of such proof. 
Pickens vs. O'Hara, 200 S. E. - 5th syllabus by the Court. 
,------------ ---
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~_ter vs. Kester, 146 S. E. 625 at page 627. 
Fout vs. Hanlin, 169 S. E. 743, at page 745. 
~uther vs. Lt!_ther, 195 S. E. 594, at page 595. 
In Kester vs. ~~~er, the opinion by Judge Lively cites ~ev-
erlin vs. Beverlin as quoted above. He also cites Stones vs. Keel-
J'!lg and quotes extensively from the opinions of Judges Tucker 
and Roane, and adopts the reasons given by them for holding 
that these statutes should be liberally construed and that the 
Legislature did not intend to visit the sins of the parents upon 
the innocent and unoffending offspring, even of incestuous mar-
riages contracted in defiance of laws human and divine. He 
states, • '&JQnes vs. ~eeling, S!!J2ra.., has been consistent! y followed 
by the-Courts of Virginia, and is binding upon this--Court. In 
other jurisdictions, where similar statutes have been passed, the 
rule of construction given by the Virginia~ourts has been uni-
formly followed," citing 7 C. J. 948, L. R. A. 1916 CJpage 
764, and cases from California and Arkansas. "It being clear 
in this case that there was at least a common law marriage. not 
recognized by our Courts as valid, and deemed null in law, the 
statute above quoted relieves these children of their status as 
bastards, and makes them legitimate.'' 
s~-f'I. page 192 ] In ~t vs. Hanlin~ Judge Maxwell says, page 
7 44, the legitimitizing statute founded in be-
nevolence and charity has for its design the protection of in-
nocent offspring. Humanitarian principles require that · the 
statute be liberally construed to effectuate its benign purpose. 
These decisions of the Supreme Court of Appeals of West 
Virginia, and _c.i.i_~~ of the distinguished -judges of our own Su-
preme Court of Appeals, concurred in by the entire ..Court, are 
each entitled to much respect. They concur in construing 'Sec-
tion 5270 to ~itimate the issue of-Common law marriages. 
This construction is supported by sound reasoning from the Vir-
ginia decision. There is no Virginia authority to the contrary, 
To deny the protection of this -Section to the innocent and 
unoffending offspring of common law marriages, requires the 
most narrow and technical construction of the phrase "mar-
riages deemed null in law,'' defeats the in.tention of the Legis-
lature as determined by our Virginia-eourt, and violates the 
principle of liberal construction laid down by them. 
I am, therefore, of the opinion that complainant is the 
legitimate daughter of the defendant, and as such is now entitled 
to reasonable support and maintenance from him, the amount of 
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which will be determined at a subseqent hearing. 
Salem, Virginia, 
November 23, 1940. 
_.,,-/T. L. K. 
Messrs: W. Warren Dickerson, Attorney, Roanoke, Virginia. 
Walter H. Scott, Attorney, Roanoke, Virginia. 
Samuel R. Price, Attorney, Roanoke, Virginia. 
Harvey B. Apperson, Attorney, Roanoke, Virginia. 
page 193 ] And on another day, to-wit, December 14th, 
1-940, the following order was entered: 
This cause came on this day to be heard upon the bill of 
complaint and answer thereto, upon exhibits and evidence in-
troduced by the complainant and the respondent, all of which 
was argued by counsel for the complainant and respondent and 
the Court being of the opinion, for reasons stated in writing 
and hereby made a part of the record, that Phyllis McClaugh-
erty is the infant legitimate daughter of the respondent, J. W. 
McClaugherty, IT IS ADJUDGED, ORDERED and DE-
CREED that Phyllis McClaugherty be and she is hereby de-
clared the infant legitimate daughter of J. W. McClaugherty and 
IT IS FURTHER }\DJUDGED, ORDERED and DECREED 
that J. W. McClaugherty do pay unto a guardian to be appoint-
ed for Phyllis McClaugherty, an infant, the sum of $60.00 
each month, during her infancy or until this decree is modified 
by this Court for cause, the first payment to be due and payable 
upon entry of this decree and on the same day of each month 
thereafter until the further order of this Court and IT IS AD-
JUDGED. ORDERED, and DECREED that the complainant 
herein do this day have and recover of the respondent, J. W. 
McClaugherty, judgment for the sum of $60.00 per month and 
the cost of this proceeding and the sum of $700.00 as counsel 
fees to W. Warren Dickerson and Walter H. Scott, the Attorneys 
for the complainant herein, but such judgment shall not be 
docketed or execution issued thereon except by order of this 
Court. 
page 1 94 ] Nothing further to be done in this cause at this 
time the same is ordered stricken from the docket 
with leave of the complainant or the respondent to reinstate 
said cause for the purpose of modifying or revoking this decree 
because of changed conditions in so far as and only in so far 
as monthly payments for support are provided herein, or to 
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docket the judgment or enfore this decree, and the defendant, J. 
W. McClaugherty, having e·xcepted to the action of the Court 
in entering this decree, and indicating his intention to apply to 
the Supreme Court of Appeals of Virginia, for an appeal and 
supersedeas to this decree, it is further ADJUDGED, ORDER-
ED and DECREED, that the operation of this decree be, and 
the same is, hereby suspended for a period of sixty days from 
the date of its entry, provided that the defendant, or someone 
for him, within ten days from the date of the entry of this de-
cree, execute before the Clerk of this Court a proper suspending 
bond in the penalty of $2000.00, with surety to be approved 
by the Clerk of this Court, conditioned as the law directs, and 
which said bond may contain, if the defendant be so advised, 
the conditions required of " supersedeas bond to be effective in 
the event an appeal and supersedeas is granted by the said Su-
preme Court of Appeals. 
And on another day, to-wit, February 1 1th, 1941, the 
~aid J. W. McClaugherty, by counsel, filed the following Bill 
of Review, in the following words and figures, to-wit: 
page 195 ] BILL OF REVIEW 
Your complainant, J. W. McClaugherty, in this bill of 
review respectfully represents unto Your Honor that he is much 
aggrieved by a final decretal order, made by Your Honor in the 
above-entitled cause on the 14th day of December, 1940, where-
by it was ordered and decreed that your complainant, the said 
J. W. McClaugherty, do pay unto a guardian to be appointed 
for Phyllis McClaugherty, an infant, the sum of $60.00 each 
month during her infancy, and do pay unto counsel for the said 
Phyllis McClaugherty the said sum of $700.00 counsel fees. 
Your complainant further represents unto Your Honor 
that it will readily appear that the said decree is erroneous in 
the matters hereinabove complained of, when the bill in said 
cause, the answers thereto, and all the proceedings had in said 
cause are examined and considered, which are referred to. ex-
hibited with, and made parts of this bill of review. 
Your complainant further represents until Your Honor 
that the decree above complained of is final, as from an inspec-
tion of the record in said cause herewith exhibited, and will be 
made apparent, and that this bill of review is filed within-sixty 
days from the entry of the decree complained of. 
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Your complainant further represents that this bill of re-
view is filed upon the ground that an error of law is apparent 
on the face of the record. In support of the ground assigned, 
your complainant represents that said decree is erroneous for 
the following reasons: 
page 196 ] 1. The Circuit Court of Roanoke County, Vir-
ginia, has no jurisdiction of an action or suit at 
law or in equity brought by a minor child against its parent or 
parents to enforce such parent or parents to provide for the fu-
ture support or maintenance of such minor child. In other 
words, thi:; Honorable Court was without jurisdiction to make 
the award for future maintenance and counsel fees as provided 
for in the aforesaid final decree for the following reasons. 
Actions or suits by or in behalf of a child against its parent 
should not be encouraged. The repose of families and best 
interest of society forbid any such action. If the Court can fix 
in advance the amount of support each dissatisfied child must 
receive, then is parental authority superseded by judicial fiat, 
parental discipline swept away by self-assertion and disobedience 
on the part of children, and the integrity of the homes, the cor~ 
ncrstone of society, is undermined. 
2. The Juvenile and Domestic Relations Court of Roa-
noke County, Virginia, has exclusive, original jurisdiction of 
all actions to enforce or compel a parent or parents to provide 
for the support and maintenance of a minor child or children 
as provided for by Chapter 80 of the Code of Virginia. The 
Circuit Court of Roanoke County was., therefore, without juris-
diction to make the award for future support, maintenance and 
counsel fees, as provided for in the aforesaid final decree, for 
the following reasons. 
page 197 ] The Juvenile and Domestic Relations Court was 
created by legislative enactment as a special court 
with exclusive, original jurisdiction to administer the laws deal-
ing with domestic affairs. Among other things, it was em-
powered to enforce the duty of parents to support and maintain 
their children. It was the intention of the legislature to place 
such court in the hands of a Judge experienced in the handling 
of such matters. The right to determine the duties and obliga-
tions incident to the welfare,. education, support and maintenance 
of children was, therefore, vested in the Juvenile and Domestic 
Relations Court as a court of original, exclusive jurisdiction. 
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3. The aforesaid decree is erroneous for the reason that 
Phyllis McClaugherty, the complainant in said suit, has a plain, 
adequate and complete remedy in the courts of law. The remedy 
is adequate and full. The remedy exists in the Juvenile and 
Domestic Relations Court, and relief can be obtained by a simple 
method of procedure as provided for by Chapter 80 of the Code 
of Virginia. Inasmuch as a remedy at law exists, this Hon-
orable Court was without jurisdiction to make the award for 
future support, maintenance and counsel fees as provided for 
in the aforesaid final decree. Especially was this court without 
jurisdiction to award counsel fees when the complainant, Phyl-
lis McClaugherty, had an adequate remedy at law in which she 
could have secured the services of the Attorney for the Common-
wealth without expense to the said J. W. McClaugherty. 
page 1 98 ] 4. Your complainant further represents that the 
aforesaid decree is likewise erroneous because it 
adjudicates that Phyllis McClaugherty is the infant, legitimate 
daughter of J. W. McClaugherty. Such adjudication is found-
ed upon the testimony of Mae E. McClaugherty, who testified 
that she was married to J. W. McClaugherty in August, 191 2, 
at Norfolk, Virginia. Such evidence was inadmissible in the 
absence of proof that the records of the Clerk's Office, which 
issued the license for the performance of such marriage (if in 
fact any license was ever issued) were lost or destroyed. Such 
evidence was likewise inadmissible in the absence of proof that 
the records of the Bureau of Vital Statistics relative to such 
marriage (if in fact any such marriage occurred) were lost or 
destroyed. In other words, the official records necessary to a 
valid marriage in the State of Virginia were the best evidence 
of such marriage. Consequently, evidence of such marriage is 
admissible only upon proof of the loss or destruction of such 
official records, (if in fact any existed). 
Your complainant, therefore, prays: 
(a) That Phyllis McClaugherty, an infant who sues by 
her next friend, Mae E. McClaugherty, be made a party de-
fendant to this bill of review, and required to take such pro-
ceedings as may be necessary to protect her intere~t. 
(b) That the aforesaid decree of December I 4th, 1940, 
may be corrected as to the matters of error hereinbefore set forth, 
and that said decree may be set aside, vacated, and annulled on 
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the ground ~hat this Court was without JUrts-
page 199 ] diction to make the award for future support. 
maintenance and counsel fees, as provided for 
therein. 
That all such other things be ordered and done as may be 
necessary for a complete disposition of this case, and for such 
other relief, both general and special, as to equity may seem meet 
and the nature of the case may require. 
And your complainant will ever pray, etc. 
J. W. McCLAUGHERTY 
By T. W. MESSICK 
S. R. PRICE 
HARVEY B. APPERSON 
Counsel. 
H. B. APPERSON, S. R. PRICE 
and T. W. MESSICK. p. d. 
The foregoing document was sworn to by J. W. McClau-
gherty before a Notary Public. 
page 200 ] DEMURRER 
And on another day, to-wit, February 17, 1941, the fol-
lowing demurrer was filed: 
The demurrer of Phyllis McClaugherty, who sues by her 
mother and next friend, Mae E. McClaugherty, to a bill of re-
view exhibited against her in the Circuit Court of Roanoke coun-
ty, Virginia, by J. W. McClaugherty, setting up no after dis-
covered evidence, but asking for a review of matters apparent 
on the face of the record. The defendant comes and says that 
the said bill of review is insufficient in law. 
Respectfully, 
PHYLLIS McCLAUGHERTY, who 
sues by her mother and next friend, 
Mae E. McClaugherty, 
By WALTER H. SCOTT 
W. WARREN DICKERSON, p. q. 
DECREE 
And on another day, to-wit, on February 17, 1941, the 
following decree was entered: 
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This day came again the parties by counsel and this cause 
came on this day to be heard upon a bill of review filed herein, 
upon service of process thereon, and upon a demurrer this day 
filed to said bill of review, by leave of Court, this cause having 
been set for hearing, and was argutd by counsel. 
WHEREUPON, it is ordered that said demurrer be and the 
same is hereby sustained and the bill of review is dismissed and 
the n.lief prayed for therein denied. 
page 201 ] And on another day, to-wit, on the 21 day of 
March, 1941, the following order was entered: 
By direction of the Court, and with the consent of counsel 
on both sides, four exhibits offered in evidence (see pages 46 
and 56 of this record) are hereby made a part of this record, 
the same being copies of four deeds to property in the city of 
Roanoke, Virginia, briefly described as follows: 
( 1) Exhibit No. 1: Deed from J. W. McClaugherty, 
M. E. McClaugherty, his wife, to W. A. Poff, dated December 
1st, 1923, and of record in D. B. 412, page 365, of the Clerk's 
Office of the Corporation (now Hustings) Court for the city 
of Roanoke, Virginia. 
(2) Exhibit No. 2: Deed from J. W. McClaugherty and 
Mae E. McClaugherty, his wife, to J. K. McClaugherty, dated 
July 25th. 1929, and of record in D. B. 540, page 450, in said 
clerk's office. 
(3) Exhibit No. 3: Deed from J. W. McClaugherty 
and M. E. McClaugherty, his wife, to E. B. Spencer and N. W. 
Phelps, Trustees, of record in D. B. 342, page 3, of said clerk's 
office. 
(4) Exhibit No. 4: Deed from J. W. McClaugherty 
and May Wilburne McClaugherty, his wife, to Will Knobloch, 
dated September 29th, 1924, and recorded in D. B. 433, page 
464, of said clerk's office. 
which said e~hibits shall be attached to the original copy of 
said record, without the necessity of their being copied or spread 
verbatim therein. 
page 202 ] We accept notice of application for a complete 
transcript of this record and appeal. 
WALTER H. SCOTT 
Counsel for complainant, 
Phyllis McClaugherty. 
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CLERK'S CERTIFICATE 
I. Roy K. Brown, Clerk of the Circuit Court for the coun-
ty of Roanoke, Virginia, do hereby certify that the foregoing 
is a true transcript of the record in the foregoing cause; and I 
further certify that the notice required by Section 63 3 9 of the 
Code of Virginia, was duly given in accordance with said sec-
tion. 
Given under my hand this 21 day of March, I 941. 
ROY K .. BROWN. 
Transcript of the Record: 
Fee for the Record: $2.50, Paid 3-22-41. 
Teste ROY K. BROWN, Clerk, 
EXHIBIT NO. 1 
DB 412 P. 365 
J. Vl. McClaugherty, ET UX. 
TO DEED OF B & S NO. 6 1 1 1 
W. A. Poff 
Clerk. 
THIS DEED, made this the 1st day of December, 1923, 
by and between J. W. McCLAUGHERTY, M. E. McCLAU-
GHER TY, his wife, parties of the first part, and W. A. POFF, 
party of the second part. 
WITNESS ETH: 
That for and in consideration of the sum of thirty two 
thousand five hundred dollars ($32,500.00) cash in hand paid 
by the party of the second part to the parties of the first part, 
the receipt of which is hereby acknowledged. 
The said parties of the first part do grant, bargain, sell 
and convey with General Warranty of Title, unto the said party 
of the second part, his heirs or assigns forever, all that certain 
tract or parcel of land, together with all its appurtenances, ly-
ing and being in the City of Roanoke, Virginia, and more par-
ticularly described as follows, to-wit: 
Lying and being in the City of Roanoke, Virginia, on 
the Northwest corner of Center Avenue and 6th Street, N. W., 
said lot fronts 5 o feet on Center A venue and extends North with 
6th Street, between parallel lines I 3 o feet to an alley and is 
Supreme Court of Appeals of Virginia 
known and designated as Lot No. 9, Section 21, of the Rogers. 
Fairfax and Houston Addition to the City of Roanoke and is the 
same property conveyed to J. W. McClaugherty by deed dated 
September 5, r 919, from A. R. Sledd and Mary W. Sledd, his 
wife, said deed of record in the Clerk's Office of the Corpora-
tion Court for the City of Roanoke, Virginia, in Deed Book No. 
325, page No. 59. 
TO HA VE AND TO HOLD unto the said party of the 
second part, his heirs, or assigns forever. 
The said parties of the first part covenant that they have 
the right to convey the above described land to the grantee; that 
they have done no act to encumber the same; that the grantee 
shall have quiet and peaceable possession of same, free from all 
encumbrances, and that they, the parties of the first part, will 
execute such other and further assurance of said land as may 
be requisite. 
Witness the following signatures and seals: 
J. W. McCLAUGHERTY, 
M. E. McCLAUGHERTY, 
(SEAL) 
(SEAL) 
State of Virginia, 
City of Roanoke, To-wit: 
I, Lena M. Hall, a Notary Public in and for the City and 
State aforesaid do certify that J. W. McClaugherty and M. E. 
McClaugherty, his wife, whose names are signed to the fore-
going deed bearing date of December 1, 1923, have each ac-
knowledged the same before me in my City and State aforesaid. 
Given under my hand this the 1st day of December, 1923. 
LENA M. HALL, 
Notary Public. 
My commission expires on the 24th day of October, 1927. 
In the Clerk's Office of the Corporation Court for the 
City of Roanoke, Va., this 3rd day of December 1923, this 
deed was presented and with the certificate of acknowledgment 
thereto annexed, admitted to record at 3 :45 P. M. with $32.50 
Internal Revenue Documentary Stamps attached. 
Teste: 
By 
A Copy Teste: 
By 
R. J. WATSON, Clerk. 
S. S. BROOKE, Deputy Clerk. 
R. J. WATSON, Clerk. 
Deputy Clerk. 
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EXHIBIT NO. 2 
D. B. No. 540-Page No. 450 
This deed, made and entered into this the 25th day of 
July, in the year 1929, by and between J. W. McCLAUGH-
ERTY and MAE E. McCLAUGHERTY, his wife, parties of 
the first part, and J. K. McCLAUGHERTY, party of the sec-
ond part. 
WITNESSETH: 
That for and in consideration of the sum of Two Thous-
and ($2,000.00) Dollars, Cash, paid by the party of the sec-
ond part unto the parties of the first part, the receipt of which 
is hereby acknowledged. And the further consideration of the 
party of the second part agreeing to assume, pay off any fully 
discharge the entire amount of a certain loan in the approxi-
mate sum of Five Thousand ($5,000.00) Dollars, now secured 
against the hereinafter described property. 
The said parties of the first part do hereby Grant, Bar-
gain, Sell and Convey, with covenants of General Warranty of 
Title, unto the party of the second part a one-half undivided 
interest in and to all of that certain tract or parcel of land, ly-
ing and being in the City of Roanoke, State of Virginia, bound-
ed and described as follows, to-wit: 
BEGINNING at the Northwest corner of Maiden Lane 
(formerly Rockbridge Avenue) and Brunswick Street; thence 
with Maiden Lane North 78 30 min. W. 70 ft. to a point on 
same; thence North 1 1 3 o min. E. r 5 o ft. to an alley; thence 
with said alley South 78 30 min. E. 70 ft. to Brunswick Street; 
thence with Brunswick Street South 1 1 3 o min. W. 1 5 o ft. to 
Maiden Lane, the place of BEGINNING, being the whole of. 
Lot 24, and the Eastern 20 feet of Lot 23, Block 12, Section 5, 
according to the map of Virginia Heights Corporation; and be-
ing the same property conveyed to J. W. McClaugherty from 
J. K. McClaugherty, by deed dated December 5, 1927, and of 
record in the Clerk's Office of the Corporation Court for the 
City of Roanoke, Va., in Deed 534, page 476. 
To Have and to Hold with all the rights, privileges, ap-
purtenances and improvements thereto belonging, unto the 
party of the second part, his heirs or assigns forever, subject, 
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however, to all the conditions and restrictions contained in Deed 
from W. E. Quisenberry and wife, to Irwin S. Prichard. 
The said parties of the first part covenant that they are 
seized in fee simple of the ~hove described land; that they have 
the right to convey the said land to the grantee; that they have 
done no act to encumber the same; that the grantee shall have 
quiet and peaceful possession of the same; free from all encum-
brances whatsoever, except as above set forth; and that they, 
the said parties of the first part, will execute such other and 
further assurances of title as may be necessary and requisite. 
Witness the following signatures and seals: 
State of Virginia. 
J. W. McCLAUGHERTY 
MAE E. McCLAUGHERTY 
City of Roanoke, To-wit: 
(SEAL) 
(SEAL) 
I, R. C. Cassell, a Notary Public, for the city aforesaid, in 
the State of Virginia, do hereby certify that J. W. McClaugh-
erty, and Mary E. McClaugherty, his wife, whose names are 
signed to the foregoing writing, bearing date on the 25th day of 
July, r 929, have each acknowledged the same before me in my 
City and State aforesaid. 
Given under my hand this the 5th day of Sept. 1929. 
R. C. CASSELL, Notary Public. 
My commission expires July I 3th, 193 r. 
In the Clerk's Office of the Hustings Court for the City of 
of Roanoke, Virginia, this deed was presented Sept. 5, I 929, 
and with the certificate of acknowledgment thereto annexed, ad-
mitted to record at r o: 1 o p' clock a. m. 
Teste: R. J. WATSON, Clerk, 
By I. M. WADE, Deputy Clk. 
A Copy Teste: 
R. J. WATSON, Clerk, 
By Deputy Clerk. 
EXHIBIT NO. 3 
DB 342--P 3 
J. W. McClaugherty ET UX. 
TO DEED OF TRUST NO. 3331 
E. R. Spencer ET AL TRS. 
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THIS DEED, made and entered into this the 27th day of 
July, I 920. between J. W. McClaugherty and M. E. McClaugh-
erty, his wife, parties of the first part, E. B. SPENCER. and 
N. W. PHELPS, TR US TEES, parties of the second part. 
WITNESSETH 
That for and in consideration of $5.00 cash in hand paid, 
the receipt whereof is hereby acknowledged,. and of the actual 
loan of money herein mentioned, the parties of the first part do 
grant and convey unto the parties of the second part, with Gen-
eral Warranty of Title, all that certain lot or parcel of land 
situated in the City of Roanoke, Virginia, and more particularly 
described as follows: 
BEGINNING at the Northeast corner of Center Avenue 
and Sixth Street, North West, said lot fronting 25 feet on Cen-
ter Avenue, and extending North with Sixth Street and between 
parallel lines 130 feet to an alley, and is known and designated 
as the western one-half of Lot 9, Section 21, Rogers, Fairfax 
& Houston Addition to the City of Roanoke, and being the 
Western one half of the lot that was conveyed by Bessie Fold~n 
and her husband, to A. R. Sledd by deed dated November 19t~, 
191 8, and recorded in Deed Book 3 2 5, page 5 8 in the Clerk's 
Office of the Corporation Court in the City of Roanoke, Vir-
ginia. 
IN TRUST, to secure to the legal holder thereof the pay-
ment of the sum of twelve thousand dollars ($ I 2,000.00) evi-
denced by one negotiable interest bearing note of even date here-
with made by J. W. McClaugherty, payable to M. E. McClau-
gherty and by her endorsed, and payable at the National Ex-
change Bank of Roanoke, Virginia, twelve ( I 2) months after 
date, also to secure any renewal or renewals thereof. 
It being the intention of this deed, however to secure the 
payment of the principal and interest of this debt, in whole or 
in part, or any renewal or renewals thereof, no matter how the 
same may be evidenced. 
And the parties of the first part covenant and agree to pay 
the debt hereby secured promptly at maturity, and waive the 
brnefit of their homestead and all other exemptions as to the 
same. 
IN THE EVENT THAT DEFAULT SHALL BE 
MADE in the payment of the debt here secured, or any part 
thereof, or of the interest thereon, or in case of a breach of any 
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of the covenants in this deed contained, to be performed by the 
parties of the first part, then at the election of the holder of the 
said debt, the whole amount herein secured shall at once be-
come due and payable for purposes whatsoever, and the said 
trustee, on being required so to do by the holder of the said 
debt, shall proceed to sell the property hereby conveyed. In 
case of sale the same shall be made after first advertising the 
time, place and terms thereof, once a week for four consecutive 
weeks in some newspaper published in the City of Roanoke, 
Virginia, at public auction at such time and place as the said 
trustee may deem best, upon the following terms, to-wit: for 
Cash as to so much of the proceeds as may be necessary to pay 
the costs and expenses of executing this trust, including a trus-
tee's commission of five per centum, the fees for drawing and 
recording this deed, if then unpaid, and to amount then in de-
fault hereunder, and the residue upon terms as the said trustee 
may deem best. Out of the proceeds of such sale, the trustee 
shall pay first the costs and expenses of executing this trust, as 
aforesaid, and any amount or amounts in default hereunder, 
such amount to be applied, first, to the interest notes or coupons 
then outstanding, and second, to the principal obligation and, 
the residue if any they shall pay to the said parties of the first 
part or their assigns. 
The parties of the first part covenant that they will 
promptly pay all taxes, levies and assessments against the prop-
erty hereby conveyed, so long as this trust shall continue, and 
it is distinctly understood and agreed between the parties here-
to that the trustee hereunder or the holder or holders of the debt 
hereby secured, shall have the right and privilege, in the event 
that the said parties of the first part fail ... to pay any such 
taxes, levies, or assessments, either to pay the same and collect 
the same as a part of the debt herein secured, with int.erest from 
the date of such payment, at the time that the next ensuing in-
stalment of interest shall become due, or to treat the same as a 
default under this deed and require the trustee to sell for the 
satisfaction of the entire debt herein secured as herein provided 
for. 
The parties of the first part further covenant and agree 
to keep the buildings on the property hereby conveyed insured 
in some solvent insurance company or companies satisfactory to 
the said trustee, in at least the sum of $10,000.00 and to prompt-
ly pay the premiums for such insurance, and to cause the policy 
or policies aforesaid to be properly assigned for the further pro-
J. W. McClaugherty vs. Phyllis McClaugherty by etc. 167 
tection of the debt hereby secured, and in the event of their fail-
ure so to do, the said trustees or the holders of the debt here-
by secured, at their election, may place such insurance, or pay 
any premiums thereon in default, any amounts so paid shall be-
come a part of the debt secured by this deed, and shall, at the 
election of the beneficiary hereunder, be collectible with inter-
est from the date of such payment when the next semi-annual 
instalment of interest becomes due, or the same may be treated 
as default under this deed, and the trustee may be required to sell 
therefor. 
It is further covenanted and agreed between the parties 
hereto, that if default be made in the performance of any of the 
covenants and agreements in this deed contained, the trustee 
may immediately enter into and take possession of the prop-
erty hereby conveyed, and may, at his discretion cause the same 
to be rented pending a sale hereunder, and collect the rents 
therefrom and apply the same as required by this deed, it being 
understood that no liability shall attach to the said trustee by 
reason of his failure so to do. 
IF THE PAR TIES of the first part shall well and truly 
pay the debt hereby secured and perform all of the covenants in 
this deed contained, then a good and sufficient deed of release 
shall be executed to them at their own proper cost and charges, 
otherwise this deed to remain in full force and effect. 
WITNESS the following signatures and seals, the day and 
year first above written. 
State of Virginia, 
N. W. McCLAUGHERTY, 
M. E. McCLAUGHERTY, 
(SEAL) 
(SEAL) 
City of Roanoke, To-Wit: 
I, Morris L. Masinter. a Notary Public for the city afore-
said, in the State of Virginia, do certify that J. W. McClaugh-
erty & M. E. McClaugherty, his wife, whose names are signed 
to the foregoing deed of trust, bearing date on the 27th day of 
July 19120 acknowledged the same before me in my said city 
and State aforesaid. 
Given under my hand this 31st day of July 19120. 
My commission expires Dec. 2, 1923. 
MORRIS L. MASINTER. 
Notary Public. 
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In the Clerk's Office of the Corporation Court for the City 
of Roanoke, Va., this 3 r day of July, r 920, this deed was pre-
sented and with the certificate of acknowledgment thereto an-
nexed, admitted to record at r 2: 20 o'clock P. M. 
Teste: R. J. WATSON, Clerk. 
(The following inscription found on Margin) 
The whole amount secured by this deed of trust having 
been fully paid, the same is hereby released this 18th day of 
August. 1922. 
Attest: 
THE NATIONAL EXCHANGE BANK 
OF ROANOKE 
Holder of Note. 
By N. W. Phelps, Cashier 
I. M. WADE, Depy. Clerk. 
I hereby certify that the one note herein secured has l;>een 
exhibited to me marked paid. 
I. M. WADE. Deputy Clerk. 
A Copy, Teste: R. J. WATSON, Clerk. 
By Deputy Clerk. 
EXHIBIT NO. 4 
D. B. No. 433-Page No. 464 
This Deed, made this 29th day of September, 1924, by 
and between J. W. McCLAUGHERTY and MAY WIL-
BURNE McCLAUGHERTY, his wife, parties of the first 
part, and WILL KNOBLOCH, party of the second part: 
WITNESSETH: 
That for and in consideration of the sum of Thirty Thous-
and Four Hundred Forty Dollars, ($30,440.00) paid and to 
be paid as follow, to-wit: Nine Hundred Forty Dollars 
($940.00) cash in hand paid by the party of the second part 
to the parties of the first part, receipt whereof is hereby ac-
knowledged; and the residue of Twenty-Nine Thousand Five 
Hundred Dollars ($29,500.00) payable by the party of the 
second part executing twenty-nine (29) certain interest-bear-
ing negotiable notes, bearing even date herewith, the first of 
said notes being in the sum of Fourteen Hundred Forty Dol-
lars ( $14-4-0. oo) the next twenty-seven ( 2 7) of said notes be-
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ing each in the sum of One Thousand Dollars ($ 1000.00), 
and one note, the last, being in the sum of One Thousand Sixty 
Dollars ($1060.00), said notes payable to J. W. McClaugh-
erty or order at the National Exchange Bank of Roanoke, Vir-
ginia, the first of which said notes will become due and pay-
able two months after date and one every two months there-
after until all are paid, together with the interest thereon at 6 % 
per annum; said notes are secured by a deed of trust on the 
property hereby conveyed. 
The said parties of the first part do hereby grant, bargain, 
sell and convey with Covenants of General Warranty of Title 
unto the said party of the second part, all those certain lots or 
parcels of land, together with all appurtenances thereto belong-
ing, lying and being in the City of Roanoke, Virginia, bounded 
and described as follows, to-wit: 
BEGINNING at the Westerly corner of Grandin Road 
and Sherwood Avenue, formerly Chautauqua Avenue; thence 
with Grandin Road S. 3 9 deg. 5 6 min. W. 1 oo feet to the cor-
ner of Lot No. 29; thence with the line of Lot No. 29, N. 50 
deg. 04 min. W. 250.45 feet to Rosewood Lane; thence with 
Rosewood Lane N. 3 9 deg. 5 6 min. E. 1 oo feet to Sherwood 
Avenue, formerly Chautuaqua Avenue: thence with Sherwood 
Avenue, S. 50 deg. 04 min. E. 251.39 feet to Grandin Road, 
the point of BEGINNING, being lots Nos. 3 o and 3 1, Sec-
tion No. 1 3, as shown on the map of the Raleigh Court Cor-
poration, and being the same property conveyed to J. W. Mc-
Claugherty by W. A. Poff and w:ife, by deed dated December 
1, 19 2 3, of record in the Clerk's Office of the Corporation Court 
for the City of Roanoke, Virginia, in Deed Book 4 I 1, page 3 9 7. 
To have and to hold unto the said party of the second part, 
his heirs or assigns forever. 
This Conveyance is made, however, subject to all the re-
strictions and conditions contained in former deed from the 
Raleigh Court Corporation to H. H. Huggins. 
The said parties of the first part covenant that they have the 
right to convey the said property to the grantee; that they have 
done no act to encumber the same; that the grantee shall have 
quiet and peaceable possession of said property, free from all 
encumbrances; and that they, the said parties of the first part 
Supr~me Court of Appeals of Virginia 
will execute such other and further assurances of title to the 
said property as may be requisite. 
Witness the following signatures and seals: 
J. W. McCLAUGHE.RTY (SEAL) 
(SEAL) MAY WILBURNE McCLAUGHERTY 
State of Virginia, 
City of Roanoke, To-Wit: 
I, Bernice H. Bishop, a Notary Public in and for the City 
aforesaid, in the State of Virginia, do hereby certify that J. W. 
McClaugberty and May Wilburne McClaugnerty. bis wife,J 
whose names are signed to the foregoing and attached deed, bear-
ing date September 29, 1924, have each acknowledged the same 
before me in my City and State aforesaid. 
Given under my hand this 3 oth day of September, r 924. 
BERNICE H. BISHOP, Notary Public. 
My commission expires on the 8th day of Oct. r 925. 
In the Clerk's Office of the Corporation Court for the 
City of Roanoke, Va., this 13 day of Nov. 1924, this deed was 
presented and with the certificate of acknowledgment thereto 
annexed, admitted to record at 11 :40 o'clock a. m., with $31.50 
Internal Revenue Documentary Stamps attached. 
Teste: R. J. WATSON, Clerk. 
By I. M. WADE, Deputy Clerk 
A Copy, Teste: R. J. WATSON, Clerk, 
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